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^eface 


T he prevention of repeated crime by persons who 
are already known as criminals is one of the difficult 
problems of society. Forestalling commission of a 
first crime is likewise a serious problem whose solution is 
high’}' important. But it is not the same problem. Its 
solution depends upon prophylactic activ'ity directed toward 
all individuals in the group, since each is potentially an 
offender, and any one of them may m time^ offend. Preven- 
tion of repeated crime is at least a m<^ narrowly directed 
activity — which is not to say an easier one — to the extent 
that it is applied primarily to individuals whose identity as 
having already offended one or more times is known. 
The discussion which follows is limited to this latter prob- 
lem — the prevention of repeated enme b\ already convicted 
criminals. 

Henry VUI used a prcKedure that was highly effective, 
so far as it was applied. He is said to have executed 72,000 
convicted criminals during the cvmrse of his reign, none of 
whom It may fairly be assumed ev'cr offended again. But 
even he had a continuing problem in the criminals whom he 
neglected to exci.se completely. In our more modern salvag- 
ing of human wreckage we cannot, or at least we dc not, 
subscri^K* the wisdom of his eliminative methods. What then 
is the now prevalent treatment of known offenders, and 
upon what thcor>’ is it based.' To what extent is it satis- 
factory' as a preventive of further crime by those who are 
subjected to it' Through what reasonably acceptable 
changes in theory and practice, and in the content of legis- 
lation, can prevention be made more effective? To these 
questTns the writer here offers his own opinions in answer. 
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As a basis for these opinions, no attempt was made to gather 
new data either as to the amount and type of repetitious 
criminality or as to methods of treatment of known ofFenders. 
Ample material to justify sound, even if disputable, con- 
clusions has already been collected in one form or another. 
What follows is an attempt to correlate that existing informa- 
tion and to demonstrate the changes in theory, practice, and 
legislation which it indicates as essential to more effective 
social protection. 

The study was begun without preconceived postulates, 
but the facts as they developed forced the conclusion that the 
traditional and still ijrevalent method of dealing with known 
criminals is disturbingly inefficient as a preventive of repeated 
crime, and that for the furtherance of public safety quite 
different ideas must be embodied in legislation and put into 
practice. 

Though this study is concerned fundamentally with the 
prevention of crime, it deals only W'ith that part of the field 
wherein prevention of further crime is sought through treat- 
ment of known criminals. The whole field of crime preven- 
tion is, of course, much wider than that particular part. With 
a reasonable degree of logical distinction, it represents five 
major divisions of particularized interest. 

The first involves the question of what activities are to be 
considered as crimes and ought, as such, to be prevented. It 
involves the indeterminable line of distinction between im- 
morality and crime, as well as the highly controversial ques- 
tion of whether all admittedly undesirable acts shall be 
repressed by the same socially applied deterrents j or whether 
all shall be dealt with, some as wrongs calling only for com- 
pensation to the individual, and others as offenses requiring 
that the offender respond in liability to the group. 

The second division assumes that a crime has been com- 
mitted and covers the various activities by which responsi- 
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bility for its commission is fixed upon a particular individual. 

The third and fourth divisions assume certain activities 
as definitively criminal and involve the procedures by which 
organized society seeks to forestall their perpetration. 

This prophylactic, preventive activity is of two essentially 
different types. One type seeks to prevent crime by correct- 
ing or alleviating the social and economic conditions which 
cause crime through their pressure upon the individual. Of 
this type are efforts toward slum clearance, unemployment 
insurance, community facilities for lawful expenditure of 
surplus energies, prohibition of the manufacture or sale of 
intoxicating liquors. 

The other type of prophylactic activity, which may be 
called the fourth division of preventive effort, includes the 
preventive measures designed to operate upon the individual 
himself, in the hope of guiding his reactions to social and 
economic conditions into safe channels, or of so controlling his 
person in one way and another as to render his reactions 
harmless. Among these are training in successful self-support 
without recourse to crime, religious training, education gen- 
erally, the development of habits of abstention from intoxi- 
cants and of other crime-avoiding habits, inducement of fear 
of the consequences of crime, and, as a last resort, confinement 
of the individual to environmental conditions in which crime 
is peculiarly difficult or impossible. 

This fourth division may in its turn be divided into two. 
One comprises all such efforts — trade-training, crime- 
preventive medicine and surgery, teaching of temperance, 
education, instilling of fear — as are directed toward the group 
as a whole, without special regard for those who have already 
offended against the law. The other division comprises such 
activities as may be directed particularly toward prevention 
of repeated criminality on the part of persons who have 
already offended one or more times. 
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It is this latter problem, this fifth division of crime preven- 
tive activities, with which this discussion is concerned — the 
problem of preventing repeated crime through treatment of 
the known criminal himself. 

As is so frequently the fact where books of this type are 
concerned, most of the drudgery in the production of this 
one was by others than the nominal author. Oliver B. Crager 
si>ent many hours hunting out the statute law of the forty- 
eight states. Herman Marcuse read German and Italian 
books which have not been published in English, and some 
of the Spanish criminal codes, and translated pertinent 
excerpts. The secretaries of such organizations as the Ameri- 
can Prison Association and the Women’s Prison Association 
of New York gave information freely, and the parole offi- 
cials of every state answered many questions. Mary Pearce 
typed indefatigably. Much of what appears herein is quo- 
tation of what others have said or collected. All that I myself 
can fairly pretend to, is the direction of the work and the 
organization, analysis, and evaluation of the information 
collected. 

John Barker Waite 

Ann Arbor, Michigan 
April, 1943 
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Chapter I 


The Purposes of Treatment 


I . RETALIATION 

H istorically the treatment of known criminals 
has always been predominantly punitive. But one 
cannot say with equal assurance that the purpose of 
punishment has always been crime prevention. On the con- 
trary, the asserted motivation of punishment and its philo- 
sophic justification have at times been wholly retrospective. 
For a while it was thought of not at all as a preventive proced- 
ure, but merely as a means of exacting expiatory suffering. Its 
purpose as then conceived is expressed in the simplicity of 
childish rlnme more clearly than in much of more mature 
philosophical disquisition: 

“Tit for tat j tit for tat. 

Kill my dog, I’ll kill your cat.” 

The reason why society itself, in its group organization, 
took over the function of thus exacting retribution, instead 
of leaving that task to the individual who had been injured, 
is far from clear. The desire by an individual that retribu- 
tion be suffered for injury done is comprehendable. But in- 
sistence by the whole social organization that it be suffered 
must spring from other motivations than those w'hich influ- 
ence the individual. Just what the group motivations may 
have been is probably matter for ex post facto rationalization, 
rather than any real knowledge. Various explanations have 
been put forth. As one writer expresses it: 

“The demand that a crime be atoned for is a reaction 
against the pressure of our own impulses coming from within, 
while revenge is a reaction against the assailant from without) 

3 
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we thus can distinguish two fundamental sources for the (X'ig^n 
of the institution of punishment; the inner demand that a vio- 
lation of law be atoned for, and the tendencies of revenge. 
. . . Both voices, that of expiation and that of retaliation, 
are identical psychological processes, but they differ in the ac- 
centuation of direction . . . the voice of expiation is ad- 

dressed more directly to our own instinctual drives; that of 
retaliation is directed against the offender himself. 

“From the standpoint of the psycho-economics of our life, 
the institution has yet another meaning; it presents a socially 
acceptable outlet for our own aggressions, the asocial nature 
of which prevents them, as a rule, from being lived out freely; 
normally they remain repressed. Hence, the institution of 
punishments represents a compensation, as it were, for the 
restrictions one puts on one’s own sadism, and the identifica- 
tion of the righteous member of the community, with the lat- 
ter’s punishing functions, helps him to live out his own ag- 
gressions in an acceptable fashion. . . ’ 

This sounds rather more learned than convincing. Sir 
James Stephen says the same thing more simply, and perhaps 
more convincingly — “The criminal law stands to the passion 
of revenge in much the same relation as marriage to the sexual 
appetite.” * 

Other astute writers have suggested that organized society 
itself took over the function of imposing retribution simply 
because it recognized that retribution was demanded by its 
component individuals and felt that it could satisfy that de- 
mand by its own action, with less ultimate disorder than if 
satisfaction were left to individual effort.' Certainly the the- 
ory that state imposed punishment tends to prevent individual 
disorder is now a commonplace justification for the continued 

‘ Franz Alexander and Hugo Staub, Ti* Criminai, tht JuJgt, and tha Public, 
translated from the German by Gregory Zilboorg (1931) pp. zao, lai. 

* Sir Jamei Stephen, General Yieeo of the Criminal Law of England, London 
(1*63) p. 99. 

* Olivet Wendell Holmes, Jr., Tie Common Law (iSSi) p. 41 : "If people 
would gtatify the passion of revenge outside of the law, if the law did not help 
them, Ite law has no choice bat to satisfy the craving itself, and thus avoid the 
greater evil of private retribution.” 
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use of punishment In all probability, however, the system of 
imposing punishment through governmental activity, instead 
of leaving it to individual effort, sprang from factors and mo- 
tivations too complex and too subtle in their effects for ac- 
curate determination. 

Whatever the explanation, the fact nevertheless remains 
that the traditional treatment by sodety of known criminals 
has been, as it still is, fumshment. Moreover, for a consider- 
able period of time and in widely prevalent philosophy, the 
purpose of sodally imposed punishment was assumed to be 
retributive. Its fundamental justification was retrospective, 
not prospective. It was thought of as a method of imposing 
retribution and not as a means of preventing repeated crime. 
This retributory theory was not even then the only philosophy 
of punishment, of course, but it was suffidently dominant to 
have left its mark upon the conventional thought of the pres- 
ent. Because it does still affect both present thought and 
present practices, the differentiation between punishment as 
a process of compelled expiation and punishment as a pre- 
ventive of future crime is important enough to warrant some 
elaboration. To that end a quotation which epitomizes the 
philosophy of the retributive theory is illuminating: 

“Man is an entity which has its own intrinsic value j (and 
quoting Immanuel Kant)^ ‘one man ought never to be dealt 
with merely as a means subservient to the purpose of another.’ 
This principle served not only as a basis for his humanitarian 
philosophy, but also as the point of departure for his penal 

‘ See Immanuel Kant, T he Philosofhy of Lovi, translated from the German 
by W. Hastie, Edinburgh (1*87) pp. 19?, 198. “Judicial Punishment can 
never be administered merely as a means for promoting another Good either 
with regard to the Criminal himself or to Civil Society. . . . Even if a 
Civil Society resolved to dissolve itself with the consent of all its members 

as might be supposed in the case of a People inhabiting an island resolving 
to separate and scatter themselves throughout the whole world — the last Mur- 
derer lying in prison ought to be executed before the resolution was carried 
out. ^ This ought to be done in order that every one may realize the desert 
of his deeds, and that bloodguiltiness may not remain upon the people, for 
otherwise^ they might all be regarded as participators in the murder as a pub- 
lic violation of Justice,” 
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theory which is utterly devoid of humanitarian considerations. 
Since Kant assumes that man should not be used as a mere 
means, he maintains that even when being punished man 
should not be used as a means to an end, neither to the end of 
reforming society nor even to the end of reforming the crim- 
inal himself. Punishment, then, finds its justification only in 
the principle of justice, which requires that a person who has 
committed a crime shall be punished. In other words, punish- 
ment has its raison d'hre not in any future effect upon which 
it may be directed, hut only in the criminal act by which it is 
preceded. . . . 

“Partly in harmony with Kant’s v'iews is the penal theory 
of another great German philosopher, Georg Wilhelm Fried- 
rich Hegel ( r 770-1 831). He, too, advocates an absolute the- 
ory, in that he justifies punishment not as a means to influence 
either society or the criminal, but as an act of retribution. 
However, the reasoning on which this thesis is based is quite 
different from Kant’s, 

“In the first place, if punishment were an attempt at exer- 
cising influence on people, either on the criminal or on others, 
it would be based on the assumption that man is not free. 
This, Hegel objects, would violate the principle that right 
and justice must have their seat in the free W'ill, not in a 
restriction of the will. To use punishment as a threat by which 
to enforce law would be much the same as to raise a cane 
against a dog. Man, however, must not be treated as dog, 
but with due accordance to his dignity and honor. . . . 

“According to absolute theories as they arc exemplified in 
Kant’s and Hegel’s views, punishment looks back to the past, 
so to speak, being a reaction of society to an occurrence that 
has taken place in the past. . . * 

Heinrich Oppenheimer, in discussing these various phi- 
losophies of punishment as' an objective in itself, rather than 
as a means to an end, finds that they set up five different 
justifications; 

“i. It is in the fulfilment of its divine mission that the 
state dispenses punitive justice. To punish criminals is a re- 

* Werner S. Landecker, “Crinunology in Germany,” ji J. Crim. L. 551 fi. 
(» 940 - 
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ligious duty. This is the theolopcal view of punishment, of 
which the most uncompromising advocate is Joseph de Mais- 
tre. 

“2. The stain of guilt must be washed away by suffering 
in fulfilment of one of those metaphysical laws the meaning 
of which man, as a finite being, cannot comprehend, but to 
which he must yet conform, since his own infinite nature makes 
him part of the order of the universe of which that law is an 
expression. This is the expiatory theory of punishment accord- 
ing to ihe version of Joseph Kohler. 

“3. The moral law, which is binding on all rational be- 
ings, prescribes that crime shall be visited with punishment. 
The conception of punishment as a moral necessity has found 
in Kant its classical interpreter. 

“4. Crime postulates punishment as its necessary logical 
complement. This is the root-idea of Hegel’s theory of pun- 
ishment. 

“5. A misdeed displeases and continues to offend our 
sense of harmony as long as it remains unrequited. It is the 
function of punishment to resolve the discord and so to satisfy 
an urgent want arising W’ithin our aesthetic consciousness. 

• • • 

This notion that the proper method of treatment of a known 
offender is punishment, and that the primary reason for pun- 
ishing is the infliction of deserved retribution, or the exaction 
of due expiation, is not confined to the writings of philoso- 
phers, It is found pervasively in the written opinions of ju- 
dicial decision and in the statutory enactments of legislatures. 
Thus, we find the supreme court of West Virginia stating: 
“Defendant was found guilty of murder in the first degree 
and adjudged to be hung in expiation of the crime.” ^ Again, 
in a New Jersey case, we find a court denying the right of 
the New Jersey court to impose punishment for a murder 
when the blow had been struck in New' York, although the 

'Heinrich Oppcnheimer, T/ie Rationale of Punishment, London (191}) 
p. iS*. 

_ ^ State V An^Iina, 73 W. Va. 146, So S, E. 141 (191 present author’* 
Italic*. 
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death had occurred in New Jersey, on the argument that 
“If she (New York) does not choose to avenge it, it is not for 
us to step in and do it for them.” ® 

That certain modern statutes providing for the treatment 
of known offenders are predicated, partly at least, upon the 
theory of retaliation for injury accomplished as distinct from 
a theory of prevention, is indicated by the Michigan law con- 
cerning punishment for attempted crime. This statute reads 
as follows: 

“Any person who shall attempt to commit an offense pro- 
hibited by law, and in such attempt shall do any act toward 
the commission of such offense, but shall fail in the perpetra- 
tion, or shall be intercepted or prevented in the execution of 
the same, when no express provision is made by law for the 
punishment of such attempt, shall be punished as follows: 
1. If the offense attempted to be committed is such as is 
punishable with death, the person convicted of such attempt 
shall be guilty of a felony, punishable by imprisonment in the 
state prison for not more than ten years; ... 3. If 

the offense so attempted to be committed is punishable by 
imprisonment in the state prison for a term less than five 
years . . . the offender convicted of such attempt shall 

be guilty of a misdemeanor, punishable by imprisonment in 
the state prison or reformatory not more than two years or in 
any county jail not more than one year . . . ; but in 

no case shall the imprisonment exceed one-half of the greatest 
pxmishment which might have been inflicted if the offense so 
attempted had been committed.” * 

Obviously this apportionment of punishment can be ex- 
plained only by an assumption that to some extent it is de- 
signed for retribution. If the law’s purpose were merely pre- 
ventive, it would apply to the act done the same consequence, 
regardless of whether the act were successful or unsuccessful, 

'State V. Cancr, N. J. L. 499 (1IS9) 1 preient author’* italic*. 

'Michigan, 3 Comp. Law* (1919) tec. 17115-92 (Michigan Stats. Ann. 
i 28.287). 
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since its objective would be the prevention of acts likely to 
result in harm. The fact that the punishment for success is 
twice as severe as the punishment for an unsuccessful attempt 
must mean that the additional suffering consequent upon 
success is a matter of expiation or retribution because of that 
success. 

A clear realization of the early dominance of these retalia- 
tory, retributive, retrospective notions of punishment is im- 
perative, because their persistence still markedly affects both 
the actual practices and the philosophy of contemporary treat- 
ment of convicted wrongdoers.*® 

2. PREVENTION 

Despite this hardy persistence of the retrospective pur- 
pose in the treatment of discovered criminals, some notion of 
a prospective function eventually gained a measure of ac- 
ceptance. Punishment was still assumed to be the proper 
method of treatment, but the philosophy of the punishment, 
the theory by which its utilization was justified, altered. The 
merely retributory theory weakened j a preventive purpose 
gained acceptance. 

One would like to believe that the change sprang from the 
practicality of social W'isdom. Perhaps it did. But there is also 
piobability in Clarence Darrow’s insistence that it was mere 
sentimental change of alleged justification, without real al- 
teration in objective. His cynical suggestion is that: 

“Most people are now ashamed to admit that punishment 
is based on vengeance and, for that reason, various excuses and 
apologies have been offered for the cruelty that goes with it. 
Some of the more humane, or ‘squeamish,’ who still believe 
in punishment, contend that the object of this infliction is the 

‘"For an excellent diKuuion of the variou* utilitarian motivationt which 
have affected the manner of retaliation at different perlodi, lee Georg Ruache 
and Otto Kirchheimer, Punithmant and Sociaf Structure (1939). 
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reformation of the victim. ... A much larger class of 
people offers the excuse that punishment deters from crime. 
In fact, this idea is so well rooted that few think of question- 
ing it. . . . (But) punishment means that the suffering 

by the victim is the end, and it does not mean that any good 
will grow out of the suffering.” ** 

Nevertheless, for whatever reason, the philosophy behind 
the conventional treatment of known criminals has markedly 
changed. The treatment is still punishment, but the punish- 
ment is justified on a theory that somehow or other further 
crime can thereby be prevented. Its motivation, or alleged 
motivation, has become at least partly prospective. This, to be 
sure, is the rex’ival of an older philosophy, not the origin of 
a new one. Lucius .Annaeus Seneca wrote as early as the first 
century: — “We will not punish a man because he hath of- 
fended, but that he may offend no more; nor does punishment 
ever look to the past, but to the future; for it is not the result 
of passion, but that the same thing may be guarded against in 
time to come.” But at least the reviving notion of prevention 
as the purpose of punishment was a change from the retribu- 
tive philosophy which it was supplanting. 


3. THE OBJECTIVE OF PREVENTION 

However, despite this recrudescence of the notion that 
punishment as a consequent of crime ought to be used as a 
preventive measure, not merely as a retributive one, the pre- 
cise objective of the preventive aaivity remained what Max 

Clarence Darrow, Cnmt, In Cause and Treatment (1922) pp. 19, 21, z 6 . 

Nor uos the thought original even then Plato, some 400 years before, 
has Protagoras comment *'.Vo one punishes a wrongdoer from the mere con- 
templation or on account of his wrongdoing, unless one takes unreasoning 
vengeance like a wild beast. But he who undertakes to punish with reason 
docs not avenge himself for the past offense, since he cannot make what was 
done as though it had not come to pass( he looks rather to the future, and 
auns at preventing that particular person and others who see him punished 
from doing wrong again.” 
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Beerbohm might have described as inenubilous. The desired 
end was conceded to be reduction in the amount of crime, that 
was well enough agreed j but whether it was primarily reduc- 
tion of further crime by the person punished, or primarily re- 
duction of possible crime by persons who witnessed the suffer- 
ing of the person punished, was by no means precisely 
conceded. As a matter of fact, this duplicity of objective ap- 
pears not ever to have been precisely discussed to any great ex- 
tent. It must have been realized, but it has been seldom con- 
sidered. 

Yet, obviously, punishments designed for the one purpose 
may not be well suited to the other. Excision of an offender 
by death would, of course, serve both; it would effectively 
preclude repetition by its victim and it might more or less 
effectively deter others from similar conduct. But other, 
less drastic types of punishment arc not so well adapted to at- 
tainment of both objectives. On the contrary, a particular 
penalty — the amputation of a hand, for example — well calcu- 
lated to inspire a preventive fear m others, far from prevent- 
ing repetition of crime by its victim, might effectively force 
him into further crime as the only practicable means of exist- 
ence. And from the opposite point of view, a peculiarly mild 
penalty, or the abstention from an) penalty, whereby the par- 
ticular criminal could be encouraged and aided to refrain from 
crime, might be suspect as an encouragement to others, who 
observed that leniency, to risk the commission of crime. 

When the philosophy of punishment was wholly retrospec- 
tive, and its purpose was no more socially directed than the 
infliction of deserved retribution, the selection of proper pun- 
ishment was relatively easy and uncomplicated. The puni- 
tive authorities had only to determine how’ much suffering the 
particular wrongdoing, or the particular wrongdoer, deserved. 
There was a problem whether punishment was to be appor- 
tioned in relation to the offensiveness of the act, or in relation 
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to the wickedness of the actor. But the choice of determinants 
in that respect had little theoretical connection with the public 
safety. In that sense, it was a somewhat academic problem. 

But the later assumption that punishment was prospectively 
purposed, and should be designed for the prevention of fur- 
ther crime, immediately brought out from the ivory tower 
into the realm of practicalities the problem of what should 
be its character. The new philosophy brought the problem 
into the field of practical public policy, but the e 3 q)onents of 
that philosophy did not solve the problem. Indeed, they 
rarely even postulated the problem in clear perspective. The 
retributive notion, which was still by no means a wholly ob- 
solete philosophy, kept intruding itself upon the preventive 
notion. Discussion of wrongs w'hich ought to be made punish- 
able for the sake of prevention was confused with ideas con- 
cerning wrongs which ought to be punished because they 
called for expiation. Thus the question of what type of ac- 
tivity ought to be punished was itself confused. And when 
it was conceded that a particular type of act should be pun- 
ished, the quantum of punishment was disputed without spe- 
cific definition of the purpose of the penalty as retribution 
or prevention. Even when punishment was thought of as 
a merely preventive measure, conflict arose over its use as a 
horrendous example to others or as an effective control di- 
rected at the conduct of the punishee himself. Thus the whole 
matter of punishment was — as, indeed, it still is — twice con- 
founded. 

Nevertheless, out of this welter of conflicting ideas and 
confused expression there did come into more general ac- 
ceptance the revived philosophy that punishment ought to be 
for the purpose of preventing further crime by either the per- 
son punished or the persons who learned of it. 

As early as 1 763 Beccaria set up his thesis that “every pun- 
ishment which does not arise from absolute necessity . . . 
is tyrannical. . . . It is upon this, then, that the sover- 
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eign’s right to punish for crime is founded} that is, upon the 
necessity of defending the public liberty, entrusted to his 
care, from the usurpation of individuals} and punishments 
are just in proportion as the liberty, preserved by the sover- 
eign, is sacred and valuable.” Jeremy Bentham, too, declared 
it to be axiomatic that punishment be used as a means of pre- 
venting crime} hence, that the endeavor of the legislator 
should be to ascertain what acts would be more hurtful to the 
common good than beneficial and to devise for those particu- 
lar activities a form of punishment necessary to deter their 
commission. 

In more modern verbiage, von Hentig repeats the proposi- 
tion, saying: 

“Flight from a destructive stimulus is one of the most de- 
cisive reactions of living matter, in so far as it has developed 
stimulus-conveying organs and mechanisms of movement. In 
sudden withdrawal from the destructive sphere, the sensory 
touch of many animals offers a preliminary and abbreviated 
act of flight. The far-reaching senses of smell, hearing, and 
sight apprehended the threatening stimulus, while it is still 
in the neighbourhood of the btxly, thus allowing of a timely 
parrying movement. Again, there are deposited in the brain 
countless condensed experiences of situations which threaten 
life} thus the conception of danger sets the adequate reaction 
in motion long before its actual approach. This is the strong- 
est tendency of all life, and with it the social contrivance of 
punishment reckons. . . . 

“Punishment means the establishment of artificial danger. 
^Punishment is organized hurt, an impairment of life organ- 
ized in the form of laws, which society consciously uses to 
train humanity to avoid certain possible courses of action po- 
tentially injurious or hostile to itself. Punishment is imi- 
tation of precedents which in real life are hourly repeated: 
here lurks the injurious agent, and there, guarded by man’s 
living senses, wait the motor functions, and over both mech- 
anisms is their great co-ordinator, the Brain.” “ 

**Hani von Hentig, Pumskmtnt, London (1937) p. 1. 
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Perhaps the simplest expression of the whole idea is the 
straightforward declaration in the Constitution of Pennsyl- 
vania of 1776, section 39, that “To deter more effectually 
from the commission of crimes, by continued visible punish- 
ments of long duration, and to moke sanguinary punishments 
less necessary j houses ought to be provided for punishing by 
hard labour, those who shall be convicted of crimes not capital j 
wherein the criminals shall be imployed for the benefit of the 
public, or for the reparation of injuries done to private persons. 
And all persons at proper times shall be admitted to see the 
prisoners at their labor.” ** 

Though the progress of enlightened thought has thus tended toward predi- 
cation of the use of punishment upon the pragmatic justification of prevention 
of crime, a definite reversion to the older notion of punishment as an end in 
itself, under the nomenclature of retribution or evpiatioii, is apparent in the 
philosophy of some recent German pronouncements. 

.According to Landecker, “With the advent of flitlerism, German penal 
theory and practice hate returned to the idea of punishment as retribution. 
This trend has found its legal expression in an act in which penal servitude 
is called a means to make the offender atone for the w rung he has committed. 
Accordingly, in an otficial publication of the National Socialist Part), pun- 
ishment is defined as ‘retribution for the offense b\ an injury imposed upon 
the offender.’ 

“How can we account for this revis-al of the dark ages in German penology’ 
By writers who ran be considered thoroughly permeated svith current trends 
of thought in Germany w-e are told that the idea of retribution is an essential 
element of German culture. The demand for atonement, it is staled, is as 
old as the German people, tins d'.mand w.ll presail as long as the German peo- 
ple will exist. Sajs the ssriter, Tnder-secrctaiy of State in the German De- 
partment of Justice ‘Masbe tlie desire to h.ise the offender alone for his deed 
cannot be based on logical or philosophical grounds, but it lives in us, and 
that it enough.’ He finds the justifieation of punishment in what he calls ‘a 
refined urge for vengeanre.’ Similariv, in a publication of the official 'Academy 
of German Law’ it is pointed out that the legal penalt) sshich is rooted in 
German legal ‘feeling’ is retributive in nature. In typical -N'azi phraseology, 
the idea of retribution is called 'one of the dee)>csi world wisdoms, an im- 
mortal principle of justice, springing forth from the elementary depths of the 
uncrippled German folk-spirit.’ 

“V^at appears thus in the guise of a flowery romanticism is in reality a 
methodical attempt to popularize Nazi penal methods and the Nazi system in 
general by an appeal to the most crude and rruel impulses of man. This po- 
litical ‘phPosophy’ has found its most cynieal expression in a discussion of 
capital punishment, written by the Undcr-secreiary of State in the Depart- 
ment of Justice, Mr. Freisler. After having discarded other techniques of 
execution, the writer finally arrives at the alternative of the guillotine or the 
axe. Which deserves preference? Freisler decides for the axe because, as he 
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But though the notion of crime prevention thus supplanted 
the philosophy of retribution for wrong committed, it is note- 
worthy that the concept was almost invariably that of prevent- 
ing crime by those who witnessed the punishment, with little 
thought for the repetition of crime by the person punished. 

4. THEORIES OF HOW PUNITIVE TREATMENT OPERATES 
TO PREVENT 

The simple notion that punishment can be effective as a 
preventive of crime by making the evil of unpleasant physical 
consequences outweigh the hope of possible gain, is not with- 
out its overlay of more elaborate theory. One proposition, for 
example, predicates the deterrent effect of punishment not 
upon fear of physical suffering so much as upon unwilling- 
ness to incur the reprobation and contumely of one’s fellow 
human beings — consequences which are both created and con- 
noted by the infliction of punishment. The force of public 
opinion, rather than the fear of pain, is thus postulated as 
the true preventive factor. It is interesting to note that the 
Soviet criminal law so far gives recognition to this theory as 
to provide that the punishment for certain offenses may be 
in the form of a “public rebuke.” 

Still another theory predicates much of the crime-preven- 
tive force of punishment not at all upon fear as such, neither 
fear of physical suffering nor fear of public opinion, but upon 
the creation of subconscious motivations which perhaps can- 
not be precisely characterized. It recognizes that a large part 
of conduct is not a calculated response to the gain or profit of 
particular conduct, but is rather a habit of conformance to es- 
tablished notions of moral conduct. Punishment is not the 
factor which compels conformance with those ideas of proper 

rays, ‘decapitation by axe better suits the German spirit.* ” Werner S. L«n- 
decker, “Criminoloer in Germany,” 31 J. Crim. L. 551, 557 (i9*i). 

“Judah Zelitch, Soviet Adminittrat$on of Criminal Law (1931) p. Si. 
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conduct) according to this theory, but it is one of the numerous 
factors by which the ideas themselves are created and defined. 
Just why individuals do conform to these established notions 
of proper conduct, the theory perhaps does not make clear. 
But it assumes existence of the tendency toward conformity, 
and postulates the preventive effect of punishment upon its 
operation in giving form and clarity to the conduct with which 
conformity is desirable. We find the thought thus expressed, 
for instance, by Sir James Stephen: 

"Bentham . . . says that if a fine of a shilling was as 

efficient in preventing murder as the punishment of death, a 
fine of one shilling would be the proper punishment for mur- 
der, and anything further would be unjustifiable cruelty. 

"It is possible that by giving an unnaturally wide meaning 
to common words this statement might be so explained that 
most people would agree with it. If, for instance, a fine of 
a shilling were, for some reason, generally recognised as em- 
bodying the common feeling of hatred against assassins, and 
moi^ indignation at assassination, as fully as the infliction of 
a shameful death, Bentham’s statement might be true; but 
to discuss so unnatiu-al a supposition would be a waste of time. 
Probably, however, Bentham’s meaning was that if murderers 
in genei^ feared a fine as much as death, they ought, upon 
conviction, to be fined instead of being put to death, although 
putting them to death would be more in accordance with the 
moral sentiments of the community at large than fining them. 

“If this was his meaning I dissent from it, being of opinion 
that if in all cases criminal law were regarded only as a direct 
appeal to the fears of persons likely to conunit crimes, it would 
be deprived of a large part of its efficiency, for it operates 
not only on the fears of criminals, but upon the habitual sen- 
timents of those who are not criminals. Great part of the 
general detestation of crime which happily prevails amongst 
the decent part of the community in all civilized countries 
arises from the fact that the commission of offences is associ- 
ated in all such communities with the solemn and deliberate 
infliction of punishment wherever crime is proved. . . . 
The sentence of the law is to the moral sentiment of the public 
in relation to any offence what a seal is to hot wax. It converts 
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into a permanent final judgment what might otherwise be a 
transient sentiment. ... In short, the infliction of pun- 
ishment by law gives definite expresaon and a solemn ratifica- 
tion and justification to the hatred which is excited by the com- 
mission of the offence, and which constitutes the moral or 
popular as distinguished from the conscientious sanction of 
that part of morality which is also sanctioned by the criminal 
law. The criminal law thus proceeds upon the principle that 
it is morally right to hate criminals, and it confirms and justi- 
fies that sentiment by inflicting upon criminals punishments 
which express it. 

“I think that whatever effect the administration of criminal 
justice has in preventing the commission of crimes is due as 
much to this circumstance as to any definite fear entertained 
by offenders of undergoing a specific punishment.” ** 

The same notion is expressed perhaps even more definitely 
by Aschaffenburg, who says: 

“The theory that considers a penalty necessary only ^Quia 
peccatum est,’ is based on wrong assumptions. . . . 

“The deterrent effect of punishment should be active in two 
directions. It must impress itself on the consciousness of the 
people at large, and thus act as a preventive, and, through the 
punishment, it must be a warning to the individual and must 
thus restrict him from further evil deeds. . . . Greater, 

however, than the value of the threat of punishment in the 
individual case is its educational value for the whole view of 
life held by the people. 

“The stamping of an act as an offense the commission of 
which the State will prosecute with unrelenting severity, im- 
mediately arouses the feeling that the act is unsuitable, inad- 
missible, disreputable, contrary to duty. . . . 

“Thus, general prevention operates rather quietly, slowly, 
and penrtratingly, making the consciousness of right sharper, 
intensifying the general deling for right and wrong, and is 
thus rather educative than dir^y deterrent .” '' 

** Sir Jamn Stephen, 2 Hiawy of th$ Criminal Law of England, London 

p. 79. 

GufUv Aichaffenburg, Crim* and l$s Rafnssion (1913) p. a59ff. 



Chapter II 


Failure of Punitive Treatment 


I. FAILURE OF PUNITIVE TREATMENT TO PREVENT 
REPEATED CRIME 

D espite aJl the theories of how punishment for 
crime operates to prevent crime, the fact is inescap- 
able that on no theory does it accomplish that pur- 
pose with any reasonable degree of satisfaction. It is not an 
effective preventive either of first crime, or of repeated crime. 

It is true that a great many persons never do commit crime, 
and also true that many who have been punished for crime 
do not thereafter offend again. How much of this abstention 
from wrongdoing can be attributed to the process of punish- 
ing those who do offend and are caught, there is no possibility 
of determining. Influences other than the use of punishment 
are also at work — all those imponderable factors of religion, 
of training in the home and in the schools, of conduct habits de- 
veloped from early childhood, and of other conditioning 
forces by W’hich conduct is controlled. To what extent a life 
of obedience to the precepts of the law is attributable to these 
latter, and how far it is produced by the infliction of punish- 
ment upon those who depart from the law’s requirements, is 
at best a matter of speculation. 

But if one were to attribute all abstention from crime to the 
effect of punishment of offenders who arc convicted, the record 
would still be shockingly unsatisfactory. From the studies of 
Thorsten Sellin for The American Law Institute it appears 
that one man is now actually in jail out of every 225 over six- 
teen years of age who are free. Obviously many who now are 
free have been in jail and others will eventually be impris- 

18 
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oned. Hence criminologists estimate that sooner or later 
from one to two per cent of the population commits a crime 
serious enough to call for punishment by imprisonment. 
If this be true, the prevention of crime through the use of pun- 
ishment is scarcely to be considered satisfactory. 

But what is still more serious, because even more definitely 
a failure to accomplish its assumed objective, is the demon- 
strable ineffectiveness of the merely punitive process in pre- 
venting repetition of crime by the very individuals who have 
been subjected to it. Again the fact that some people who 
have been subjected to punishment do not thereafter commit 
further crime is undeniable, w'hether their conduct can be 
properly attributed to the punitive treatment or not. But it is 
equally undeniable that an appalling number of those who 
are punished do repeat their criminality, time and again, de- 
spite that treatment. Whatever of good the punitive process 
may possibly do in prevention of repeated crime, the extent 
to which it fails in its purpose is so widespread and so com- 
monplace as to leave no room for doubt that it is not a satis- 
jactory method of treatment of discovered criminals. 

In the verse of Ogden Nash: 

“Experience is a futile teacher, 

Experience is a prosy preacher, 

Experience is a fruit tree fruitless, 

Experience is a shoe-tree bootless. . . . 

“The burnt child, urged by rankling ire, 

Can hardly wait to get back at the fire. 

And, mulcted in the gambling den. 

Men stand in line to gamble again. . . . 

“He who has never tasted jail 
Lives well within the legal pale 
While he who’s served a heavy sentence 
Renews the racket, not repentance. . . .” 

** From “Experience to Let,” /’« a Strangmr H*r* Mystlf (1939) p. 51. 
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Regardless, at the moment, of the reason, the fact exists.^' 
This, be it repeated, is not an assertion that punishment fails 
completely to prevent repeated crime. On the contrary, it 
must have some effect, slight though it be. Certainly many 
persons who have once been punished do in fact thereafter 
abstain from crime, and it is possible that this abstention is the 
result of the punishment. To what extent those who have 
been punished do so abstain, the collected data leaves in a 
cloud of uncertainty and dispute. Sheldon and Eleanor 
Glueck, who followed the careers of 422 young men for five 
years after their release from the Massachusetts Reforma- 
tory, found that 333 had committed new offenses to a total of 
1,014 times, a third of them serious crimes — “89 were suc- 
cesses;** in the job of abstention from crime “71 were fartial 
failures ; 262 were total failures** On the other hand, 
Mr. E. R. Cass, secretary of the American Prison Association, 
reports that out of 2,257 parolees from New "^’ork penal in- 
stitutions, "the record of five years shows a total of 82^4 per 
cent who were not convicted of any crime whatsoever while 
they were on parole.” He does not say how many reverted 
to crime after the parole supervision was ended, and the "un- 
known factors” involved in Mr. Cass’ figures make them less 
persuasive than the carefully checked data of the Gluedcs. 
But despite all such uncertainties as to how much preventive 


'* There is, of course, nothing original m this asKition by the present writer. 
Compare, from many essentially similar references, William Healy and Augusta 
Bronner, Dtlinqutnts and Criminals (1926) p. 229. 

“There still seems to be a lingering notion among those who are poorly in- 
formed that punishment such at can be given under modem conceptions of 
humanitarianism forms an adequate program for older offenders. The hard 
facts of recidivism completely disprove this. Whether we speak of the juvenile 
or the adult offender we may fairly state that punishment in very many cases 
IS no more reformative or deterrent than when it is used in family life. And 
there can be no doubt on the part of those of us who have occasion to study 
many instances of family life that where punishment is the only corrective 
the most unfortunate delinquent trends and mental attitudes are created.” 

** Sheldon and Eleanor Glueck, Lal€r Criminal Carters (1917) p. 11. 

”The Prison World, July-August, 1941. 
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effect punishment does in fact show, the larger fact still re- 
mains that its total effect falls far short of anything that could 
be considered reasonably satisfactory. 

Specific instances are of little worth as proof, but they 
do have a modicum of value as illustration of what is indicated 
by data of broader scope. Those which follow are picked casu- 
ally, without pretense of study to ascertain how far they are 
precisely representative. Because misdemeanants are im- 
prisoned for shorter periods than felons, they have opportu- 
nity for more rapidly repeated wrongdoing and, as might be 
expected, their records of convictions run numerically higher. 
In the Detroit area one finds these: 

W. E. 1 2 punishments for tampering with an automobile, 
9 for larceny, 4 for other offenses. 

F. R. 17 punishments, 6 of them on felony charges. 

C. vS. after 30 years in prison for 4 sex offenses, sentenced a 
fifth time at 59 years of age. 

Kate R. 50 convictions in 30 years, a total of 9 years in jail. 

J. W. T. 50 convictions for crime ranging from petty mis- 
demeanor to felony. 

F. E. 76 convictions carrying a total of over 4 years in jail. 

Eddie M . 1 00 successive convictions. As he is now 6 1 years 
old and his latest offense was one for which he was sen- 
tenced to from 5 to 10 years in the penitentiary, his record 
may be at an end. 

These individual records of persistence in felony despite 
punishment are from Chicago: 

C. O’N. 1912, fraud, I— lo years; 1919, fraud, 5- lO years; 
1927, fraud; 1933, fraud, discharged February, 194O; 
July, 1941, fraud, 1-14 years. 

E. C. 1930, robbery, 1-20 years; 1936, robbery armed, i 
year to life, paroled July, 194O; February, 1941, at- 
tempted robh^, 1-5 years. 

O. D. 1922, robbery, 5-40 years; 1932, attempted murder, 
1-14 years, discharged August, 1940; March, 1941, 
robbery armed, i year to life. 
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T. 0 . 1 901, burglary j 1 90a, burglary, discharged January, 
1909; February, 1909, burglary, 4. years j 1912, bur- 
glary, 10 years j 1 9 10, burglary, 2-14 years; 1940, bur- 
glary and attempted murder. 

J. N. 1907, burglary, 2 years; 1908, burglary, 2 years; 
1910, burglary, 5 years; 1914, homicide, 10 years to life 
(escaped); 1915, rape, 12 years; 1923, burglary, inde- 
terminate sentence; 1929, assault; 1933, burglary, i 
year to life. 

G. W. 1918, concealed weapons; 1920, larceny, 6 months; 
1921, larceny, 6 months; 1922, larceny, i year; 1923, 
larceny, i year; 1924, burglary; 1929, malicious mis- 
chief, 6 months; 1931, larceny, 15 days; 1931, mail 
theft, 2^2 years; 1940, robber)" armed, life, 

C. N. 1933, burglary, 18 months; 1935, burglar)', 5 years; 
1937, burglary, 3 years; 1940, burglary, i year to life. 

C. McC. 1925, burglar)", probation; 1926, auto theft, r-io 
years; 1930, robbery armed, r )'car to life; paroled Oc- 
tober, 1939; December, 1939, robber)' armed, 20 years. 

The particular localized search from which the foregoing 
eight illustrations resulted produced in a relatively few hours 
a total of 95 similar cases, in none of which had less than 
three punishments been actually inflicted, with a median of 
approximately five times in jail. The futility of mere pun- 
ishment as preventive of repeated crime could be thus exem- 
plified by specific instances many thousands of times. 

That such cases represent the rule rather than an exception 
is demonstrated by the data of wider scope. Thus, in an at- 
tempt to find out which of two Pennsylvania penal institu- 
tions was preferred as a place of sentence by state judges, an in- 
vestigator happened on the fact that, out of 12,370 persons 
committed, 12,028 had already served terms in one or the 
other and 342 had been confined in both. Moreover, 1,235 of 
the group had been previously confined from two to five times 
each in those two institutions alone. That these were not 
cases of little social importance is indicated by the fact that 
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two-thirds of the commitments were for larceny, robbery and 
burglary, and half the sentences were for terms of more than 
five years.*® 

So commonplace, indeed, is the repetition of offenses despite 
punishment, that the population of state penitentiaries is 
more than half composed of persons who have been in peni- 
tentiaries before. Thorsten Sellin, in his studies for the Amer- 
ican Law Institute, found the following percentages of pris- 
oners in penal institutions who had already experienced pre- 
vious punitive confinement — and it must be remembered that 
because of inaccurate reporting of prior penalties the figures 
are somewhat less than the truth: 


I-'ederal prisons and camps 

45-2% 

Massachusetts 

64.8 

Connecticut 

56.2 

New York 

55.6 

New Jersey 

56.0 

Pennsylvania 

59.8 

Indiana 

58.1 

Illinois 

49-5 

Wisconsin 

56.6 

Iowa 

44-1 

District of Columbia 

70.9 

West Virginia 

59-3 

Kentucky' 

48.7 

Arkansas 

21.3 

Oklahoma 

38.1 

Colorado 

44.2 

Washington 

54.8 

Oregon 

46.5 

California 

58.7 

Total of all institutions 

50.5% 


The proportion of prisoners who had committed particu- 
larly serious crime despite previous punishments was, he 

** Lcoii T. Stern, “Effect of the Depression on Prison Commitments and 
Sentences," 31 J. Crim, L. 696 (1941). 
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found, even higher than that of the prison population as a 
whole: 


Cominitnientt to priaoiu 
and refomutoriet for; 

Homidde 

Robbery 

Burglary 

Embezdement and fraud 

Forgery 

Rape 

Violation of drug laws 


Previoui commitments 
(not necesnrilr for 
same type of crime) 

61.7% 

61.9 

65.1 


I 


75-5 

77-7 

58.0 


Other reports read similarly. For example, the official 
report of the West Virginia Penitentiary, 1936-1939, shows: 


Year 

Total Commitments 

id 

Repeaters 

4 th 

1936-7 

1005 

255 

107 

31 

1937-8 

II 2 I 

254 

JO5 

51 

1938-9 

1167 

248 

I 10 

44 


In addition to this number who were repeating penitentiary 
experience, there were in the penitentiary on June 30, 1939, 
425 persons who had previously been punished by imprison- 
ment in a state reformatory.*^ 

The Prison Industries Reorganization Administration 
found that this recidivism is not confined to crimes of serious 
character. On the contrary, “an analysis of the Jail popu- 
lation on a flow basis shows about 75 percent to be repeaters 
who have been in the Jail or the Workhouse again and again 
for petty offenses. Five percent of the men released in April 
1 937 had each served over fifty previous commitments under 
sentence.” ” 

The unhappy conclusion to which a student of such data is 
almost necessarily driven is thus expressed by Mr. Sellin: 

**T]ionien Sellin, TJit Criminality of Youth (1940) pp. 73, t$. 

** WcM Virginia Penitentiary, Official Report and Statiftic*, i93S-‘39, p. tj- 

**PriMn Indtutrief Reorganization Adminiitration, Tht Priton ProhUm in 
the Dittriet of Columns (>93!) p. 33. 
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“There is no doubt that once a person has been brought to 
justice, the causes that brought him there, the social stigma of 
conviction, and the frequently harmful instead of corrective 
punishment contrive to increase the likelihood of his commit- 
ting a later crime; i.e., a person once punished for a crime is 
from a statistical point of view much more likely to commit 
a crime than one who has never been punished. In other 
words, a person is more likely to become a second offender 
than a first offender.” Indeed, he concludes, so definitely 
not preventive is punishment that one who has been punished 
for crime is seven times more likely to commit repeated crime 
than one who has not committed crime at all.^ 

** Thonten Sellin, Hu Cntninality of Youth (1940) p. tot. 

*** Cogent data to the lame general effert appear in Sheldon and Eleanor 
Glueck'i publicatioiM— O m Tkouutnd JuventU DtlinquetUt (1934); Juvtnilt 
Deliuqutnti Grovin Vf (1940) ; 50a Criminal Cartert (1930) } Later Criminal 
Careers ( 1937 ). 

It goes without saying that this failure of the punitive system is by no 
meant characteristic only of the United States. So widespread is it that data 
from other countries would be supererogation. But the €rst few paragraphs 
of the Report of the Departmental Committee on Persistent Offenders, pre- 
sented by the Secretary of State for the Home Department, London (193a, Cmd. 
4090), is an effective statement. 

“The need for an enquiry into the methods of dealing with persistent of- 
fenders arises not because the number of criminals in this country is large, but 
because a large proportion of the persons convicted of offences have been 
repeatedly guilty of previous offences and are neither reformed nor deterred 
by the sentences passed upon them. ... In all there were 39,000 imprison- 
ments of persons convicted of offences, but 12,500 resulted from failure to 
pay ffnes, leaving only 26,500 cases in which imprisonment was imposed 
without the option of a fine. ... In 20,384 cases the offenders had been 
previously in prison. . . . 


4.740 
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“The probability of relapse increases with the number of previous Mntences, 
and a substantial part of the prison population consists of a 'stage army* of 
individuals who pass through the prisons again and again. . . . 

“That the present methods of dealing with persistent offenders are unaatis- 
fartoiy is the general burden of all the evidence we have received, whether from 
witnesses who have judicial or magisterial experience, or from re p rese n t a tives 
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So, what? Assuming that the punitive process o£ treatment 
is a lamentable failure, is there reason to suppose that some 
other method of treatment would be a more effective preven- 
tive? Before that question can be answered one must consider 
particularly why the punitive method fails.®^ 


2. REASONS FOR THE FAILURE OF PUNITIVE TREATMENT 

Punishment necessarily fails in satisfactory prevention of 
repeated crime for the simple reason that while punishment 
may possibly beget a desire to refrain, it is not designed and, 

of the police, or from prison administrators, or from soiul uurLers and philan- 
thropists, or from medical experts and psjcholujtists.” 

In anticipation of nhat follows, obviousK suggesting that “punishment” 
for crime is one thing but that equally unpleasant, equally undcsircd conse- 
quences to the conticted criminal arc something other than “punishment,” it 
seems wise to define that term as this writer uses it. 

The imposition of sufiering is punishment, or something else, depending 
upon the purpose with which it is imposed. Neither tlic wounded soldiers 
whose limbs were once amputated without anaesthesui, nor the “insane” per- 
sons who today are forcibly confined in “hospitals,” are thought of as Isemg pun- 
ished thereby, The unwilling school-child may be punished with the birch, but 
he IS not being punished by his compelled attendance at school. No more is 
the conyictcd criminal necessarily “punished” if, because of the fact of his 
offense, he is subjected to segregation from society, to compulsory education of 
some sort, or to corrective medical and surgical treatment. If the purpose 
of the treatment is fnmarily to cause htm luferin/' and thereby, through its 
reformatory effect on him, ultimately to protect the public, it may fairly be 
called punishment. But if its purpose is frimaril) to protect the public by 
All segregation or eJu>.alion, then, though incidentally it may cause him suf- 
fering, It IS no more lexicographically punishment than the enforced segrega- 
tion ot a smalljiax viciim during the period of his mfcctiousness is punishment. 

If this be elaboration of the obyious, the explanation is made because some 
writers have assumed that any unpleasant, or undi-sircd, treatment following 
conviction of crime is ipto facto “punishment” regardless of yyhy the treatment 
is utilized. Thus Jerome Hall, "The Voufh Correction Authority .Act,” 28 A. 
B. .A. J. 317, 31* (May, 1942), “We mav accept the pragmatic test that 
punishment is the deliberate infliction of unpleasant consequences by state offi- 
cials after conviction for crime.” His context makes dear that in his connota- 
tion of the word, what would not be punishment if done by state officials to 
an ascertained paranoiac would be punishment if done in the same way, for 
fraeisaly the tame purfote, to an ascertained criminal. 

It it true that the consequences imposed on ascertained criminals have here- 
tofore been primarily for the purpose of causing suffering and have, therefore, 
been punitive. But it does not follow that every unpleasant consequence mutt 
be called punitive no matter bow different its purpose. At sny rate, the distinc- 
tion b e t w wB consequences impoaed for the purpose of causing suffering— whidl 
is the p r cirn t tnstment—nnd consequences which, though unpleasant, are im- 
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so long as it remains punishment, cannot be designed, to fos- 
ter an ability to refrain. 

Neither is punishment, as such, suited to the protection of 
the public against criminals who are known to be undeterred 
and undeterrable by punishment. 

a. Deterioration of Character 

As it has been traditionally executed and is still commonly 
applied, the punitive process is not calculated to strengthen 
even the desire to live in conformity with law. Theoretically 
speaking, punishment might be individualized in its applica- 
tion, as well as in its character, but the dictates of practical 
necessity have made it in fact a mass procedure in which whole 
groups of persons subjected thereto are dealt with in a body. 
But mass punishment inevitably tends to the deterioration 
of character, rather than its improvement. When innocence 
is contaminated by wickedness, when unsophistication is edu- 
cated by experience, or when casual wrongdoing is encouraged 
by evil association to the point of a pervading viciousness, 
the very desire to abstain from criminality may be utterly 
destroyed. Fear, perhaps, may be instilled ; but not a wish to 
conform with righteousness. And fear, without willingness 
toward law-abiding conduct, is proved by history a futile 
weapon of protection. 

That character degradation as a consequence of prevailing 
mass methods of punishment is no mere remote possibility, 
but a very real actuality, is the opinion of every thoughtful 
investigator. “Among all environmental conditions which 
tend to create anti-social conduct none is better known than 
those which surround the offender during custody. The very 
individual whom society would turn into the paths of rectitude 
is often made much worse by experiences forced upon him.” ”• 

posed primarily for other purposes, is what the writer has in mind in suggesting 
that treatment othtr than punishment must be considered. 

William Healy, TAt Individual Dtlinquani (1919) p. 3>o. 
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This smothering of instincts toward proper conduct by the 
overlay of close assodadon with evil and viciousness of ex- 
ample may not be an unavoidable concomitant of punishment 
for crime. Conceivably, such individualization of treatment 
might be possible as would evoke all the desirable responses 
without at the same time counteracting them with destructive 
influences. But as a practical matter, that process has not been 
put into operation. Save in occasional institutions, neither 
actual practice, nor the law itself, makes more than a pretense 
of protecting potential rectitude of conduct from the de- 
structive association of penitentiary existence. Thus even in 
its hope of begetting a wish to live within the law, the merely 
punitive process defeats itself. 

b. Neglect of Rehabilttation 

Obviously, no system of treatment which aims at preven- 
tion can even theoretically be of satisfactory' effectiveness so 
long as it returns its subjects to society no better fitted to live 
a law-abiding existence than they were before the treatment 
began. All the alleged causes of crime boil down in the ul- 
timate to two types — either the individual has yielded to 
wrong doing because he was subject to pressures not affect- 
ing those who do not commit crime, or else his resistance has 
been less than that of others who do successfully resist simi- 
lar pressures. Although no method of treatment of the in- 
dividual can alter the external pressures by which he will 
thereafter be driven, a properly designed treatment can ef- 
fectively influence his reaction to those pressures. It may 
create in him an ability to evade certain influences which he 
lacks the capacity to resist} or, in the alternative, it may beget 
in him an increased capacity to resist the influences which he 
cannot evade. If either is accomplished, the likelihood of his 
abstention fr<m repeated crime is increased. If both these 
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ends are attained, his abstention is still more probable. Con- 
versely, if neither his facility for evading dangerous pressure 
is developed, nor his capacity for resisting pressure to which 
he may be subject is increased, then certainly his capacity to 
abstain from crime will not be strengthened, whatever his 
desire thereto may be. 

The system now relied upon, the punitive process, does 
not even in theory pretend to develop its victims’ capacities 
for law-abiding self-support, nor does it create in them a fa- 
cility for avoiding the conditions which normally make for 
crime. As a punitive process it does not attempt to discover 
and remedy the physical or mental abnormalities which drove 
the individual into crimes it cannot, as a punitive proceeding, 
seek to improve his capacity for self-support without recourse 
to crime. Though it may in theory create a will to refrain, it 
does not create a capacity to refrain. It relies upon one thing, 
and one only. It presupposes that all that is necessary, or at 
least all that can be done, to prevent repetition of crime is to 
strengthen the desire to abstain. 

Unfortunately, this basic assumption is fallacious, as ex- 
perience has proved and statistics demonstrate. Not only are 
other procedures imperative, but other methods are possible. 
It may be quite true that we cannot generalize about the causes 
of crime. It does not follow, however, that we cannot de- 
termine and correct the cause in a particular case. We may 
concede with Messrs. Carl Murchison and A. A. Hartman that 
neither crime nor its repetition is usually the product of sub- 
normal intelligence. Nevertheless, in particular instances, 
that may be clearly the precise reason for the wrongful con- 
duct. So, too, we may agree with Healy and Bronner that 
the older idea of criminals as the mal-nourished, the physically 
undeveloped members of sodety, is no longer maintainable. 
Yet, beyond question in particular cases, some mal-nourish- 
ment or undevelopment may be the obvious cause of particular 
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criminality. Granting, too, that Messrs. Schlapp and Smith 
fail to prove their thesis that most crime is the product of 
glandular abnormality, still no one would have the hardihood 
to deny that in some particular cases glandular abnormality is 
the cause, and a curable cause.®* The crime-productive in- 
fluences of poverty, or of a sense of inferiority, can be mini- 
mized by training in the skills of earning a living. 

Yet as a counter-measure to so many and so variant possible 
causations of crime, the punitive system offers only punish- 
ment. At most it sets up a counter-incentive. It does not 
and cannot, so long as it remains a punitive system, search out 
individual causations and eliminate them. 

c. hack of Assistance FoUo'jAng Punishment 

A third reason for the failure of punishment to prevent 
repeated crime is the neglect of government actively to assist 
those whom it has punished in leading law-abiding existences. 

For a man who has been released after punishment to live 
in obedience to law is more difficult than for one who has never 
been convicted. The stigma of a recorded conviction pre- 
cludes his enlistment in the army; during a state of war it 
bars him from work in many “defense” activities ; even in time 
of peace and prosperity, it seriously limits the number of em- 
ployers who are willing to hire him. Those are consequences 
which perhaps cannot effectively be avoided by wise legislative 
enactment. But even if the fields of opportunity were as 
free to the released convict as they arc for a man who has 
never been convicted, the obstacles facing an ex-convict who 

**Max Schlapp and Edward Smith, The Neva Criminology (192S). A 
vi^rocH arg'tnnem to the effect that much repeated crime could lie prevented 
by appropriate lurKical and medical treatment* — whiih would, of course, in- 
clude psychiatric methods— -and that such treatments are practicable even within 
the penal (yitem and should be utilioed, it set forth in the Report of the De- 
partmental Committee on Penittent Offenders, presented li\ the Secretary of 
State for the Home Department, London (lyya, Cmd. 4090). 
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wants to go straight are peculiarly hampering. Some wealthy 
malefactor may find employment after release as superinten- 
dent of a friend’s estate. Another may be met by a delegation 
of old associates who banquet him in honor of his release. But 
the average offender is handicapped from the moment of re- 
lease. In the words of a prison administrator: “When pros- 
titutes are sentenced to my institution, we cure them of disease j 
at the end of their terms we turn them on to the streets, with 
no money, no job, no home, no place to sleep. Is it strange 
that they come promptly back to us?” 

For an unemployed man, or woman, to get work takes 
capital — money for food and a place to sleep while hunting 
employment; money for transportation; money to keep one- 
self presentable; money, often, for the tools of his trade; 
money for admission to a union, without whose card no one 
will dare to hire him. The released and out-of-work ex-con- 
vict, often frightened by the world from which he has long 
been excluded, needs guidance, sympathy, the intangible as- 
sistance that only humanity can give. What he cannot get 
from one group, he will inevitably seek from another. If the 
law withholds what he needs, crime may seem to offer it. 

Punishment cannot furnish what he must have to keep him 
from crime. Some other institution can be set up for the 
purpose, but it w'ill be an agency of assistance, not punishment. 

d. Return to Freedom of Persons Known to Be Dangerous 

If punishment itself is thus insufficient for the effective 
prevention of repeated wrongdoing, neither can the punitive 
system, after it has punished a man, keep him out of society 
merely because it is evident that he will commit another crime 
as soon as released. Eddie Murphy, for example, was sen- 
tenced, punished, returned to freedom — and promptly re- 
sentenced for further crime— one hundred times. After his 
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first half score of repetitions no one could have supposed 
that he would not promptly offend again when released. The 
only possible protection of society against his repeated depre- 
dations would have been his continued segregation from so- 
ciety. But Murphy could not be detained for more than a 
short period following each offense because he was only being 
punished for the offense, and a penalty of long duration would 
have been undeserved and outrageous. 

The records are filled with instances where known offend- 
ers, sentenced to years of imprisonment for heinous crime, 
have eventually been returned to society, not because anyone 
believed their release would be safe, but because the term of 
reasonable punishment had expired.*® 

Enforced segregation for ends other than punishment is 
commonplace. “Typhoid Mary” was held in a New York in- 
stitution year after year because she was a continuing danger 
to public health. Insane persons are confined for life to pro- 
tect the public safety. But “punishment” is limited not by 
what the public needs, but by W'hat the crime will justify. 
Here, again, punishment is found wanting as a means of so- 
cial protection. 

*The case of Dominick Piccone n inustrati\e. Sentenced to *0 ♦ year* 
in the Michigan penitentiary for attempted rape of a nrgren, he was kept 
otit of eociety ai long ai the law permitted. Before hit release the prison psychia- 
trist* reported that release would be definiieiv dangerous. “He is not frankly 
psychotic,” they said, hence “not committabic” to an institution for the insane, 
but he it “definitely assaultive and potentially homicidal ” ^’et, because his 
term of punishment had expired, and he was not what the law calls “insane,” 
the prison authorities had no right to hold him longer. He was released. 
Within two weeks he had murdered three persons (Associated Press, April 3, 
« 94 »). 



Chapter III 


Changing Theories of Proper Treatment 


I. PHILOSOPHIC REPUDIATION OF PUNITIVE METHODS 

W ITHIN comparatively recent years a vigorous 
insistence that punishment be discarded as a prin- 
cipal method of treatment for known criminals 
has become increasingly vocal. The punitive notion is still 
dominant, despite the shift in its justification from the purpose 
of retribution to the alleged purpose of prevention.®® But 
ideas of other, more effective, methods for preventing re- 
peated crime are finding expression and advocacy. To some 
extent they may be motivated, as is occasionally charged, by 
a mere sentimentalist horror of the rigors of punishment. Far 
more often and more obviously they spring from realization 
of the practical futility of punishment as a preventive. But 
whatever the cause, an insistence on procedures more effective 
than mere punishment is strengthening in frequency and ex- 
plicitness. 

I'hese newer proposals must not be confused with some of 
the older philosophy which, though it uses the terminology of 
“correction” instead of “punishment,” is not in reality advoca- 
tion of a substitute for punishment, but only of some unusual 
j ustification for its use. It is imperative to distinguish the two 
ideas, despite their use of words apparently similar but fun- 
damentally different in significance. One idea conceives of 
reformation through suffering} the other of rehabilitation by 
many methods. 

’*’As late as April, 1940, Morris R. Cohen ran devote 39 pages to dis- 
cussion of “The Mor^ Aspects of Criminal Last,” 49 Yale L. J. 987, without 
considering anything but its punitive aspects. 

33 
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a. Defective Use of Verbiage of Reform 

An example of the verbiage of “reformation,” though the 
idea is still punitive, is this: 

“Krause, who in other respects was not an adherent of de- 
terminism, regarded punishment as a means of education (i. e., 
not in its nature and purpose as an evil). He who was under- 
going punishment, was under guardianship like the immature. 
The State has the right to interest itself in the development of 
the immature, in the reformation of the morally depraved 
will. According to Krause, there can be no such thing as a 
legal authority to inflict evil, as such, and therefore cause 
suffering. . . . 

“Ahrens gives to this theory a coloring which touches even 
its absolute foundation; for he regards the purpose of the 
punishment as the restoration of the violated legal order of 
things. But he found this restoration of the legal order only 
in the personality of the criminal and not in an effect upon 
others. Consequently, rejecting all absolute theories (which 
he regards as amounting more or less to retribution), he desig- 
nates his theory as the theory of reformation, and effectively 
defends himself against numerous obvious objections. 
• • • 

“Rt3der sought to give greater definiteness to the theory of 
reformation by his statement that the purpose of punishment 
lies in the elimination of the actually proven immoral will; 
wherefore, ever>-one may be placed under supervision (i. e., 
criminal supervision) exactly to the extent that he has mani- 
fested a will inclined to wrongdoing. ... .A. reforma- 

tory punishment, to be consistent, can and must be pursued 
only so far as an improvement (presumptive, at least) is ob- 
tained; . . 

Verbally that sounds somewhat like segregation primarily 
as a means of prevention, like the utilization of rehabilitative 
treatments, like a re-formation of the character of the indi- 
vidual. But it is noteworthy that none of these writers really 

** Carl Ladwig von Bar, History of Continental Criminal Law, tranalated 
from the German bjr Thonuu S. Bell and otben (lyid) p. 444 ff. 



CHANGING THEORIES OF TREATMENT 35 

suggests the actual use of treatments peculiarly calculated to 
strengthen the individual’s ability to evade certain causes of 
crime, or designed to remove the particular causes inherent 
in himself. In a merely verbal sense, they are, it is true, talk- 
ing “correction.” But the fundamental assumption implicit 
in each case is the now anachronistic one that crime and law- 
abiding behavior are matters wholly of free choice, satisfac- 
torily controllable by making one choice less attractive, be- 
cause of threatened punishment, than the other. Of true cor- 
rection — correction of the impulses 01 weaknesses, correction 
of the conditions which exercise so great an influence upon 
choice — there is no realization apparent in those discussions. 
What they propose is in truth little if anything more than 
rephrasing of the idea that punishment shall be used as a 
means for guiding choice, rather than as a process of retribu- 
tion. Jeremy Bentham lets the cat out of the bag in his 
statement that “When the ultimately intentional result is 
amendment or reformation, it is by the impression made by 
the action of the evil on the will of the offender that, in so far 
as it is produced, the result is considered as being produced. 
In this case the act of -punishment is also termed an act of cor- 
rection?' 

Still other writers who might seem from their terminology, 
when It is divorced from its context, to be advocating correc- 
tion of the causes within an individual which drive him into 
crime, and in this sense seem to be proposing rehabilitation 
rather than punishment, are in truth only discussing those 
causes of crime which lie outside the individual and produce 
the necessity for punishment. Thus, for example, Enrico 
Ferri writes at considerable length of what he characterizes 
as “penal substitutes.” He says: 

“Since punishments, instead of being the simple panacea 

* Jeremy Bentham, The Rationale of Punishment, London (i8jo) p. 7. 
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of crime which popular opinion, encouraged by the opinions 
of classical writers on crime and of legislators, imagine them, 
are very limited in their deterrent influence, it is lutural that 
the criminal sociologist should look for other means of social 
defense in the actual study of crimes and of their natural ori- 
gin. . . . These methods of indirect defense 1 have 

called pfifta/ substitutes** 

But by this phrase he does not, as one might suppose, mean 
anything at all in the way of rehabilitation in the broader sense 
of the word. He is not thinking of substituting something 
other than punishment in the treatment of the individual. 
On the contrary, he has in mind changes in law which would 
make the need for treatment of the individual less frequent. 
He sets out as illustrations of these substitutes such things as 
the amelioration of poverty by the establishment of free trade. 
He would prevent smuggling, also, by that means. So, too, 
he would prevent drunkenness by increasing the tax on alco- 
holic beverages and lowering it on coffee, tea, and beer. His 
suggestion of a “penal substitute” for the prevention of re- 
peated forgery is not a new method of dealing with the forger, 
but the use of metal money, which he assumes to be difficult 
of counterfeiting, in place of paper money. 

The last half of Ferri’s book is devoted to what he calls 
“practical reforms.” It is obvious again, however, that he 
does not have in mind prevention of repeated crime through 
reform of the individual, but is writing about reform in the 
content and enforcement procedures of penal law'. He con- 
siders the wisdom of the extent to which the presumption of 
innocence has been carried; he discusses the proper structure 
of prison buildings; he questions the practice of dismissing 
prosecutions without trial; he writes of indemnification of 
persons wrongfully convicted through judicial error and the 
indemnification of victims of crime, and of the use of lie detec- 

** Enrico Ferri, CrimimU Sociology (1S9S) p. no. 
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tors. But he does not advocate a treatment different from that 
of punishment for the person whose guilt has been determined 
by reformed methods. 

The persistence of the earlier expiatory, retributively puni- 
tive notion, even in comparatively modern and so-called sci- 
entific writing, is illustrated by the thesis of T he Criminaly 
the Judge, and the Public by Franz Alexander and Hugo 
Staub.** The authors vigorously advocate psychoanalysis of 
known criminals. But oddly enough their proposition is not 
that through such psychoanalysis the specific cause of an in- 
dividual’s criminality may be discovered and eliminated, so 
that he will be less likely to offend again. On the contrary, 
their purpose in the psychoanalysis would be to discover why a 
criminal offended in order that the amount of punishment de- 
served by other offenders might be more fairly, more 
“justly” determined. “We want to understand the criminal,” 
they say, “in order to be able to judge him correctly, so that 
our judgment may be just beyond question. Our assertion 
that our clear understanding of the criminal serves the interests 
of society is based on the fact that the sense of justice belongs 
to the most fundamental factors of human social organization} 
any disturbance of the common sense of justice has a destruc- 
tive effect upon society.” 

One finds essentially the same notion in the numerous dis- 
sertations by medical writers upon what they denominate 
“partial responsibility” for criminal acts — obviously not a par- 
tial responsibility to crime-preventive correction, but a par- 
tial deserving of the quantum of punishment imposed on nor- 
mal persons.®® 

**Translated from the German by Gregory Zilboorg (1931). 

*** Ibid, p. xvi. 

*• Even the Italian Penal Code of 1930 which at the time of its appearance 
received inch laudation, particularly from those persons connected with it, for 
its modern progretriveness, shows clearly the persistence of the retributive no- 
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All such narrowly limited “reform” of prisoners, such 
mere pretense of alteration in treatment of convicted persons, 
such advocacy of the correction of social conditions in the verb- 
iage of correcting criminals, is essentially adherent to the old, 
the punitive, philosophy of treatment, not representative of a 
new idea. 


b. True Not tom of Reform 

But the Declaration of Principles of the American Prison 
Congress in 1870 suggests a real transition period, where the 
notion of “reform through punishment” is in its turn giving 
way to notions of “rehabilitation by methods independent of 
punishment.” The concept of rehabilitation is beginning to 
appear, at least by implication, though the possible methods 
other than punishment are not indicated or, if indicated, are 
mere incidentals of the punitive process. Thus the Declara- 
tion says: 

“II. The treatment of criminals by society is for the pro- 
tection of society. But since such treatment is directed to the 
criminal, rather than to the crime, its great object should be his 
moral regeneration. Hence the supreme aim of prison dis- 
cipline is the reformation of cnminals, not the infliction of 
vindictive suffering.” 

Thus far there is nothing new m the Declaration ; it is pre- 
ceded by volumes of utterance to the same purport. But it 
continues: 

“III. The progressive classification of prisoners, based on 
character and worked on some well-adjusted mark system, 

lion in »uch provisions a» artirlr* 91 and 92, lo the efiieif that an offender who 
was drunk “from an amdcntal event or from fonr at the time of 

the offense shall have his punishment redored if hiv drunkenness was “such as 
largely to diminish responsibility, but without rxi-luding it,” while “if the 
drunkenness was pre-ordained for the purpose of committing an offense, or for 
providing an excuse, the punishment shall be increased ’’ Penal Code of tha 
Kingdom of ttaly, translated from the Italian, His Majesty's Stationery 0 £ 5 ce, 
London (1931). 
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should be established in all prisons above the common jail. 

■ • • 

“V. The prisoner’s destiny should be placed, measurably, 
in his own hands j he must be put into circumstances where he 
will be able, through his own exertions, to continually better 
his own condition. . . .” 

This seems truly the “rehabilitative,” rather than the “pun- 
itive” notion. As to segregation so long as dangerousness con- 
tinues, rather than for a merely punitive period, the Declara- 
tion asserts: 

“VIII. Peremptory sentences ought to be replaced by 
those of indeterminate length. Sentences limited only by satis- 
factory proof of reformation should be substituted for those 
measured by mere lapse of time.” 

Since the date of that Declaration of Principles, one finds 
additional and even more emphatic advocacy' of change in the 
treatment of the known offender. This new philosophy 
amounts to a definite repudiation of the “penal” system as 
such, and urges the substitution of truly “corrective” methods 
suited to the necessities of the individual. 

Some of this advocacy is implicit, rather than precisely ex- 
pressed. But it is an absolutely ineluctable implication from 
the causes of crime which the particular writers assume to 
exist — causes which obviously could not be either eliminated 
or even counteracted by mere imposition of punishment. 

One reads, for example, that “Criminal biologj-, as defined 
in the basic text (of Adolph Lenz) is ‘the systematic study of 
the personality of the offender and of his offense .as an indi- 
vidual experience.’ For the study of personality from the 
point of view of criminal biolog)', the hereditary Kackground 
of the offender is of primary importance. .Accordingly, the 
objective of research in criminal biology has been to demon- 
strate the significance of the hereditary' factor in the formation 
of criminal personality. . . . The psychiatrist, Friedrich 
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Stumpfl, after study of a number of repeaters, arrived at the 
conclusion that crime is the product of certain character traits 
which are inherited. The validity of his conclusion is greatly 
impaired by the unscientific manner in which the data have 
been gathered, which is quite typical for the investigations of 
family histories taken by criminal biologists.” 

Regardless of whether or not this biological theory is 
sound, it has indeed been advocated by many criminologists 
from Lombroso through Kretschmer, with his physiologic 
criminal types of asthenic, athletic, and pyknic,*® and Hooton 
with his notions of height and weight as related to criminal 
tendencies.*^ If there be even a modicum of truth in these 
assumptions of the basis of criminality, it must follow that the 
product of hereditary or of physical characteristics cannot be 
treated by punishment alone with satisfactory results in the 
protection of public safety and security. The mere assertion 
of the biological basis of crime amounts, therefore, to a com- 
mensurate assertion that treatment other than mere punish- 
ment is an essential to public protection. 

The same thing may be said, of course, concerning many 
other theories of the cause of criminality. Morris Ploscowe, 
although he does not specifically express his own ideas of 
what should be the proper treatment of known criminals, 
points out numerous causal factors w'hich obviously cannot 
be eliminated by punishment alone, but must necessarily be 
dealt with by other methods suitable to the individual. He 
says, for example: 

"Nevertheless tuberculosis, heart disease, hernia, defects 
of vision, etc., may be found in individual cases to be causes of 
delinquency in so far as they prevent or tend to prevent the 
sufferer from earning a living, just as Goring suggested that 

** Ernit Kretschmer, Pkyuque and Character, translated from the Gennu by 
W. J. H. Sprott, London (193d). 

*’£. A. Hooton, Crime and Man (1939). 
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inferior physique may be at the bottom of man’s criminal be- 
havior by handicapping him in legitimate occupations.” 

And again, ''The endocrinologists claim that the function- 
ing of the glandular system profoundly affects physical de- 
velopment. As Berman states, 'More and more we are forced 
to r^ize that the general form and external appearance of 
the human body depends to a large extent upon the function- 
ing, during the early developmental period, of the endocrine 
glands. Our structure, the kinds of face we have, the length 
of our arms' and legs, the shape of the pelvis, the color and 
consistency of the integument, the quantity and regional lo- 
cation of our subcutaneous fat, the amount and distribution of 
the hair on our bodies, the tonicity of our muscles, the sound 
of the voice and the size of the larynx, the emotions to which 
our exterior gives expression, all are to a certain extent con- 
ditioned by the productivity of our glands of internal secre- 
tion.’ 

"But not only is the claim made that the glands of internal 
secretion determine the physical features of the individual. It 
is also asserted that they are the real governors and arbiters of 
instincts and dispositions, emotions and reactions, character 
and temperament. Just as certain patterns are formed in the 
body bj' a particular arrangement of the ductless glands, so 
the mind also receives its pattern from the same source. A 
man’s nature is then chemically his endocrine nature.” 

Ploscowe discusses at considerable length and with several 
references, these theories of the endocrinologists. “The science 
of endocrinology is still too young, and there is still too much 
disagreement about its data to allow definite conclusions. But 
this type of research contains interesting possibilities. If it 
establishes fundamental biochemical mechanisms at the basis 
of human conduct, the finding cannot fail to be of importance 
in an understanding of criminal behavior, which is but one 
form of human behavior.” 

He might have added — what is a logically inescapable con- 
clusion — ^that if the biochemical mechanism is established as 

" Morrit PloKOwe, “Some Cauntive Factor* in Criminality,** 13 U. S, Com- 
miMiott on Law Obtervance, Cautei of Crime, Part I (1931) pp. ay ff., 36. 
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the basis of human conduct, the most effective form of crime 
preventive treatment should be one directed toward altera- 
tion of that mechanism. 

These clear implications that treatments more specific, more 
varied, and more individualized than is possible under any 
penal procedure are necessan' for the safety of society, find 
explicit assertion by Healy and Bronner: 

‘‘Only through picturing individuals as they are, made what 
they are by a combination of external causes and their own na- 
tures, and partly by the treatment that has been given them, 
can adequate impetus be given to a demand for the application 
of scientific method in this field. 

“Without scientific practice the situation that embraces the 
needs of the indii'idual and the needs of society is not met 
when he is handled as an offender, and very often indeed he 
turns and rends socict>. This result as reaction can be read 
between the lines of many a criminal’s life history. Again, the 
first requirement of self protection is that society make every 
attempt to understand the offender, to deal with him in ways 
that do not deteriorate him, but rather that build up in him 
a better mental attitude, by methods that make for him a fair 
opportunity after release from institutional life. . . . 

“Nor can a plan be safely founded e.\cept upon recognition 
of the large variety and complexity of cause.s that any careful 
student of cases of delinquency and criminality can demon- 
strate. The theorie'- earlier set forth voluminously by conti- 
nental writers and the narrow, one-piece explanations of some 
American and Knglish theorists must all be discarded for 
a larger vision. We must perceive the individual and his en- 
vironment reacting back and forth on each other, each being 
changed as each is reacted on. 

“We can easily enumerate a grist of criminological theories; 
possession by the devil j economic and sociological theories of 
causation; theories accounting for crime by imitation, degen- 
eracy, heredity; crime as a disease; the somewhat later absurd 
attempts to account for a very large share of misconduct as 
manifestations essentially of epilepsy, feeblemindedness, in- 
jury of a hypothetical ‘moral brain center,* immigration, 
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physical inferiorities and irritative conditions, such as imper- 
fect vision or focal infections from abscessed teeth, psycho- 
pathic inferiority, innately defective emotional make-up, mid- 
brain lesions, poverty, the unclear conception of dementia 
precox, inadequate personality, neurotic compensations for 
inferiority. These arc enumerated to show, not that there is 
no trutlrat all in them, but rather that the very multiplicity 
of theories proves the danger of setting about any program 
that is based upon the idea that all or a large share of de- 
linquency and crime is attributable to any one cause. 

“The same warning may be given against following any 
such simply founded theorx of treatment. Any expectation 
of accomplishing all or nearly all in the way of effective treat- 
ment by some particular plan of using force, punishment, 
kindness, religious appeal, medical care, or by any set form 
of reformation, is doomed to disappointment. The varieties of 
human beings and the \'arieties of causes of delinquency are too 
many to be met by a unitary conception of what it is possible 
to do in the therapy of delinquency and crime. 

“In general terms it ma> be insisted that a hard-headed, en- 
tirely practicable, but scientific, social and legal plan, far- 
seeing and far-reaching, is the great primary necessity.” ** 

This express recognition of the need for treatment of known 
criminals by methods other than merely punitive is not con- 
fined to the philosophic cloisters. 

“Keenly alive to the fact that 97 per cent of those who go to 
prison return to society, mcKlern prison ofHcials see the neces- 
sity of making the period of incarceration an opportunity to 
prepare each prisoner for the day when his confinement is 
over. This new point of view endows the prison W'ith the func- 
tion of carrj'ing out careful, individualized study, treatment, 
and training of offenders, using the knowledge and techniques 
of medicine, psychiatry, psychologt', education, vocational 
guidance and training, religious instruction, recreation, and 
every other discipline which contributes to the understanding 
and management of people. . . . Y our committee finds 

**WillLun Healy and Augusta Broiincr, Dtlinqutntt and Criminals (1916) 
p. 
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little dissent from this point of view among the students and 
practitioners of penal administration, but it does find wide- 
spread departures in practice.” 

A practical assertion of this more modern notion of crime 
prevention appears in the report of the Director of the Fed- 
eral Bureau of Prisons for 1939 in which he says, “All of the 
new institutions are, we believe, planned in accordance with 
the modern concept of the penal institution as an instrumen- 
tality for rehabilitating and reforming the prisoner. Rather 
than expending our appropriation on expensive tool-proof 
steel, high walls, and elaborate locking devices, we have 
sought to provide the maximum number of housing units sup- 
plemented by adequate school, shop and training facilities.” 

Thus we find, as a relatively recent development, both 
from the ivory tower and from the fields of practice, a vigorous 
advocacy that instead of mere punishment as a preventive of 
crime there be substituted a variety of treatments calculated 
to eliminate those conditions within the individual which 
caused him to offend and may cause him to offend again.' 

c. T heories of Continued Segregation 

That other ideal, the proposition that when a known of- 
fender cannot be fitted for safe return to freedom in society 
he should be segregated, not merely for a maximum period, 
but really indefinitely — for life if necessary — has found far 
less clear advocacy, though, as will be seen, it has found some 
actual adoption. The recognition of its necessity, however, is 

* American Bar .4sM>ciation, Section of Criminal Law, Report of Committee 
on Sentencing, Probation, Priioni and Parole, Sept. 1940 , p. ao. 

An UDiuual judicial recognition of what ought to be the pnrpoee of treat- 
ment of convicted criminal* it eapretaed by Jimice Hammer of the New York 
(upreme coon, in People ex rel, Monuna v. McGee, id N. Y. S. (ad)ida 
(«939)- “J* ** tke objen of the Parole Law to afford every convicted penoa 
tubjected thereto the privilege and opponunity to benefit by the ditdpliiiary, 
correctional and reformatory purpotet of the kutkiitioa of mearceratioa. . . . 
The object te owral reformation of the priioaer, rather piuuihmeiit.’* 
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cogently exemplified, even if oddly so, in the action of a sen- 
tendng judge who put an eighteen-year-old boy, charged with 
eleven robberies in two years, on probation for fifty-five years 
— five years for each offense — on the theory that he needed 
“probation for life, and society needs protection from you.” ** 

2. PRESERVATION OF PUNITIVE VALUES 

This growing awareness that other treatment of convicted 
criminals may protect society against repeated offense more 
effectively than mere punishment protects it does not preclude 
recognition that whatever is done to the criminal himself may 
have an effect on the conduct of others. To vrhat extent the 
punishment of one restrains another’s tendencies tow'ard crime 
we do not know. That it does have some effect and is thereby 
a protection of the social safety ive assume. Hesitancy in yield- 
ing whatever of such good there may be in the punitive sys- 
tem quite understandably begets a hesitancy in discarding the 
punishment of convicted criminals and substituting other 
methods of treatment. There is fear lest in grasping at the 
shadow of a hoped-for diminution of repeated criminality we 
may lose the reality of an assumed restraint upon original 
crime. 

Whether or not the failure of punishment to prevent repe- 
tition of crime is so complete, and its restraint of original crime 
so slight, that the latter might well lx: foregone in hope of 
improving the former, is perhaps open to argument. .And this 
discussion aims at exposition rather than argument. The pres- 
ent writer perforce concedes, therefore, the validity of an as- 
sumption that punitive treatment of convneted criminals does 
restrain criminality by others who witness that punishment, 
and that this restraint should not be sacrificed to the desire 

“ it Probation ijt (June, 1940) published by the National Probation At- 
tociation. 
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for greater effect upon the persons so treated. But it does not 
follow that the adoption of segregative and rehabilitative 
treatment of convicted persons, instead of punishment, would 
in fact lessen the desirable effect upon others, 

To the extent that fear of punitive imprisonment is a fac- 
tor in law-abiding conduct, the fear of segregative imprison- 
ment will be equally potent, so those who advocate segrega- 
tion during the whole period of dangcrousness assume. The 
confinement will be as undesirable, .is sedulously avoided, re- 
gardless of why it is enforced; its very indefinitencss of dura- 
tion should make it more potent a threat than the prospect of 
a known duration. If, on the other hand, one adopts the theorj' 
that the effect of punishment lies less in the physical fear cre- 
ated than in unwillingness to incur the public reprobation 
evinced by punishment, then the stigmatization of a wrong- 
doer as unfit to associate with his fellow’s until he has been re- 
formed in character is presumed to be quite as appalling as 
the condemnation by puni^hment. .'><>, to<5, that crystallization 
of popuLir conceptions of right and wrong, that inducement 
of subconscious abhorrence of evil conduct and choice of good 
which Stephen and Aschaffenburg postulate as the proper ob- 
jective of punishment ■** will result in equal force from the 
conviction of an offender, regardless of whether his treatment 
thereafter be punishment or enforced rehabilitation for social 
existence. 

The once conventional idea of preventing crime by threat 
of the most appallingly horrendous consequences long ago 
fell into obsolescence. Mutilation, deportation, flogging, the 
horrors of Botany Bay and Devil’s Island, proved their own 
futility. One after the other they passed into disuse, and hope 
for the effectiveness of punitive treatment came to rest upon 
confinement and amercement. Now, say advocates of a differ- 
ent treatment, all the possible expectancies of fine and im- 

** Op. cit. iufra notes 1 6 and 1 7, p. 1 7. 
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prisonment as influences upon the conduct of others than the 
victims will spring in even greater measure from a judgment 
of unfitness fur social freedom, with its consequent possibilities 
of confinement and enforced rehabilitation. 

In this way, then, the newer philosophy, though it repudi- 
ates the~«ffcctivcness of mere punishment as a preventive of 
repeated crime and adv<Katcs other means to that end, main- 
tains also that none of the assumed effectiveness of punishment 
as a socially desirable influence upon the conduct of others 
would Iw lost by the change. 



Chapter IV 


Legislative Authorization of 
Non-punitive Treatments 

I. AVOIDANCE OF CHARACTER-DESTRUCTIVE CONTACTS 

N ew ideas of preventive treatment for convicted crim- 
inals would hardly be translated into actual prac- 
tices w'ithout legislative sanction. To the extent that 
existing legislation docs permit departure from the traditional 
procedures and alloy's the employment of substitute methods, 
some change from the merely punitive methixls may in fact 
develop without specific legislative direction. But without such 
permission the change could not develop. Nor would it be 
likely to develop in the alisencc of something more than mere 
permission, some affirmative authorization, .\ssuming, then, 
that the newer philosophy of preventive treatment h.as at- 
tained such standing that the wish to put it into practice is a 
dynamic force, the extent to which existing statutes authorize, 
or at least permit, such practices becomes a pertinent and im- 
portant inquiry. 

The improvements which the new philosophy w'ould make 
in preventive treatment, the departures from the traditional 
merely punitive system, are in four major fields. 

I. It would emphasize the avoidance of character- 
deteriorative contacts and conditions during the period of 
treatment. 

2. It would provide for segregation from society during 
the whole period of an individuaPs known dangcrousness, re- 
gardless of the amount of ‘^punishment” he could be said to 
“deserve.” 

3. It would utilize all the possibilities of training in trade 

48 
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skills, of education, medicine, siu-gery, and any other means 
whereby each individual’s capacity, as well as his will, to 
lead a law-abiding existence might be developed and streng- 
thened. 

4. It would render to convicted criminals an affirmative 
and active assistance in their efforts to abstain from further 
crime. 

The question, then, is to what extent existing legislation 
does permit, authorize, or possibly direct the practical utili- 
zation of any of such procedures. 

a. Release Without Imprisonment 

Statutes now generally depart from a strictly punitive the- 
ory to the extent of not absolutely requiring punishment af- 
ter conviction, either by imprisonment or by fine. 

In almost every state one finds legislation which permits 
the trial judge to suspend imposition of sentence, or the 
execution of sentence, and to permit a convict his liberty upon 
various conditions. The Colorado statute is typical in its pro- 
vision that when a judge is satisfied that “the ends of justice 
and the best interests of the public, as well as of the defendant, 
will be subserved thereby,” he may suspend imposition or exe- 
cution of any sentence for any crime except first or second de- 
gree murder, unless the defendant has previously been con- 
victed of felony.*** 

The details of the statutes vary considerably. Some require 
that the defendant be placed on probation and committed to 
the supervision of a probation officer. Others permit proba- 
tion, but do not require it. Some make exception of numerous 
specific crimes for which punitive sentence cannot be sus- 
pended} others permit a wide discretion in the judge with but 
few specific limitations. But, subject to such variation, recog- 

*** Colon 4 o, 4 Sutt. Ann. (lyjs) ch. 140, lec. 1. 
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nition of the danger to society from an insistence upon actual 
imprisonment in every case is well established and, generally 
speaking, trial judges have been given ample discretionary 
power to avoid it.** 

b. Release After Imprisonment 

In the event that a judge does not exercise his discretionary 
power to keep a convict out of prison, but commits him thereto, 
a certain amount of possibly deleterious contact and associa- 
tion, or possible character-degradation from other causes, nec- 
essarily must result. But even in such case the existing law 
makes considerable definite provision for termination of such 
influences within a relatively short time. 

To say that the originating purpose of these “parole” laws 
is prevention of further destructive influence upon the prisoner 
would be an unduly optimistic interpretation of legislative 
motive. The possibility of release from imprisonment through 
operation of the “pardoning power” appears to hav’e sprung 
instead from the necessity of a method of rectifying mistakes, 
or otherwise dealing promptly and justly with what might be 
considered more or less infrequent and emergency situations. 
The pow’cr of established state parole lioards to release on 
parole does not show indication in its origin of much thought 
concerning the hurtful effect of prison life and contacts upon 
particular individuals. On the contrary, every thing points to 
its origin in the release of persons who arc no longer dangerous 
and no longer need to be incarcerated. Perhaps also there is 
some notion of its wisdom as a reward for exemplary lichavior 
while in prison ; a supplement, as it were, to the generally es- 
tablished “good conduct” deductions from length of sentence, 
.^nd certainly the power of release on parole, whatever its 
original purpose, has not infrequently been utilized as a 

**T)ie varioiii ttue itatutn are noted in Appendix A, p. 9}. 
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method of making room in the penitentiary for newcomers by 
freeing those whom the parole board believes “have been 
punished enough.” 

Nevertheless, whatever may be the theory or purpose be- 
hind the power, the fact remains that in every state some 
agency is invested by existing law with power to release from 
prison any person whose fitness for social existence is es- 
pecially likely to be adversely affected thereby and whose 
release will not be socially harmful. In every state, either by 
constitution or statute, a pardoning power has been created 
which may operate at any time and, w'ith variant exceptions 
concerning such offenses as treason or murder, in respect to 
any convict. .\nd this power may be exercised b\' setting up 
conditions to which the person pardoned must conform his 
conduct. It thus amounts in legal possibility, though by no 
means necessarily so in actual practice, to a power of release on 
parole exercisable at any time after conviction, regardless of 
the term of sentence or the length of imprisonment actually 
suffered. 

In addition to this “pardoning power” nearly every state 
has by legislation vested authorit> in some agency to “parole” 
prisoners, as distinct from “pardoning” them, whenever cer- 
tain conditions have Ixien fulfilled, rhe-e .arc the so-called 
“parole” laws. The scope of this power vanes considcrabl) in 
different states and, as already pointed out, its primary pur- 
pose IS not the prevention of social!) harmful character degra- 
dation through prison experiences. Nevertheless, it is a legally 
existing power which could Ik* utilized to that end, if it could 
be utilized promptly. In general, howxvcr, it can hardly be 
accepted as a provision suitable to the particular end under 
discussion — preventing the creation of criminal tendencies 
through the adverse effects of prison experience — because the 
necessary delays before it can be put into operation would or- 
dinarily make its use too late. 
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In a few states the release from confinement may be made 
at any time after sentence, without delay. In these states it 
might well be used for the particular purpose of protecting 
society by forestalling character-destruction in particular cases 
where trial judges have failed to exercise their own powers 
in that respect. In other words, the power of parole, under 
the existing law of these states, could be utilized as a supple- 
ment to the judicial power of probation. To what extent it 
is so used no data are available, but the idea that it ought to 
be so used has been so seldom, if ever, explicitly asserted that 
one may doubt its use to that end at all. And even in those 
states where no minimum period of imprisonment is required 
before release, the established rules of some releasing boards 
prevent a promptness of action requisite to the particular pur- 
pose.*® 

c. Separation of Di^erenl Types of Trusoners 

The evil effect of prison associations upon the individual 
might to some extent be minimized by limiting the type of 
his possible contacts, through careful classification of prisoners 
into several institutions or divisions of an institution. In this 
way youth might l)e segregated from maturity, the novice 
from experience, relative innocence from indurated vicious- 
ness. There arc now' statutes in many states authorizing a 
certain amount of “classification” of convicts. Possibly some 
of them arc broad enough in their terms to permit a fairly 
varied classification based on the needs of numerous groups 
of different individual ty'pes. 

Thus, in addition to a psychiatric division, the legislation of 
Illinois now provides that the Department of Public Safety 
may determine such divisions of the penitentiary system “as 
it may deem expedient in light of considerations relating to 
the age and character of the inmates, the necessity of preserv- 

TbcK ttitvUf kic noted in Appendix B, p. to6. 
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ing first offenders from contact with recidivists and such other 
criteria of classification as may be dictated by penological 
science. ...” The Department has “full power to trans- 
fer prisoners from one division to another as often as the na- 
ture of the case or the exigencies of administration may re- 
quire.” ** 

Such a provision, written in general terms, seems all that 
might be needed, so far as legislation rather than actual fa- 
cilities is concerned, for the utmost effort in preventing 
character-degradation or intensification of criminal tendencies 
through prison life. So, too, the l.ouisiana statute, though of a 
different type and somewhat vaguer in its wording, is broad 
enough in its language to permit all such necessary classifica- 
tion, It provides simply that the Iward of control may make 
rules “for the grading and classifying of the convicts according 
to the most modern and enlightened system of reforma- 
tion. . . . ” 

The great majority of the clxssification statutes, however, 
arc limited to a differentiation between youth and maturity. 
Thus the Alabama statute merely provides that “convicts 
under eighteen years of age shall, at the discretion of the di- 
rector, be separated and worked apart . . . keeping in view 
their moral and intellectual improvement”.^'' 

Still other statutes are obviously drafted in terms only of 
actually existing facilities and do not contemplate anything 
more than a proper use thereof, without regtird to any possi- 
bilities of classification for protective purposes in general. 
Thus the Iowa statute merely gives the prison board of con- 
trol power to transfer prisoners from penitentiarj' to reforma- 
tory and from reformatory to penitentiary.** And the Con- 

“ Illinou Kev. Stall. (191s) (Jones ^nn^Stiti. 

99^89, 99.093). 

^Louimmu Code of Crim. Proc. (193a) art. 1431. 

* Alibuni Code (1940) tit, 43, tec. 38. 

• Iowa Code (1939) teci, 373 *t 37 S«- 
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necticut law provides that any prisoner under thirty years of 
age and having less than ten years of his minimum sentence 
to serve and who, “in the opinion of the board of directors of 
the prison, would be benefited by the training provided at the 
Connecticut Reformatory, may be transferred” thereto. If he 
proves not susceptible to reformatorj* methods he may be 
returned to prison.®® 

Speaking generall)*, it must be said that unless a convict 
is kept out of prison by action of the trial judge, or is promptly 
released therefrom In' .action of a parole board, the danger of 
character-degradation in particular cases is not a\'oidable. 
There are few existing facilities for the necessary separation of 
various types and, with the exception of such statutes as those 
of Illinois and Louisiana, existing legislation does not ex- 
pressly authorize penal authorities to establish satisfactory 
group divisions within existing institutions.®* 

2 . SEGREGATION DURING THE WHOLE PERIOD OF 
DANCEROUSNESS 

So far as relates to protection of the public safety by con- 
tinued segregation, or at least continued superv’irion, during 
the period of known dangerousness, little that is directed spe- 
cifically to that end appears upon the statute books. 

Whenever an individual is recognized as being “insane” 
there is of course widespread and detailed legislation calcu- 
lated to protect society against him. When the necessity can 
be shown to exist, there is no dearth of authority for keeping 
such a one indefinitely segregated. The only problem arises 
in respect to individuals who are not “insane” in the signifi- 
cance traditionally given to that term in the interpretation of 
statutes concerning it. Where the line is to be drawn between 

*Conn«ficut Gtn. Suti. (19J0) «cc. i9tx. 

The wriott* Matirtet are noted in Appendix C, p. 1 1 j. 
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"insanity” which subjects an individual to confinement, and 
conduct abnormalities which make him socially dangerous but 
leave him “sane” is quite unguessable. Mr. Horace B, Eng- 
lish, in his StudetU*s Dictionary of Psychological Terms 
(1928) gives this definition: “Insane, Insanity. Terms of such 
vague psychological meaning that their only application now 
lies in*fhe legal sphere} it is any mental disorder of the sort 
which brings a person under special legal custody and immuni- 
ties.” But even lawyers cannot be said to have clearly delim- 
ited the particular mental condition for which indefinite con- 
finement is authorized by law. Suffice it, then, to assume that 
an individual may be recognized as socially dangerous, in 
the sense of showing a propensity for crime not observable in 
the great mass of the population, and yet not he subject to seg- 
regation from society under the laws relating to insane persons. 
The question is, to what extent do other statutes permit in- 
definite segregation of such a person during the period of 
known dangerousness? 

a. Refetutous Ofender Statutes 

A number of states have enacted legislation providing un- 
usually long terms of imprisonment, even unto confinement 
for life, of persons who have been three or four successive 
times convicted of major crime. It is true that confinement 
for a long period of time docs in fact protect the public from 
any continuing dangerousness on the part of the person con- 
fined, and to this extent the so-called third and fourth of- 
fender law's do operate in a protective as w'ell as a punitive 
sense. Nevertheless, the text of such statutes indicates that 
their primary purpose is the prevention of repeated crime 
through threat of increased punishment therefor, rather than 
a serious effort to distinguish presumably incorrigible persons 
from those not so likely to offend repeatedly, and to keep the 
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former segregated from society because of their known incor- 
rigibility. These laws make no pretense of application to per- 
sons who are known to be dangerous^ but who have not yet 
actually been convicted of the permitted number of major 
offenses. On the other hand, they do apply to every fterson 
who has been so convicted, without provision for investiga- 
tion of his actual dangerousness. 

The Michigan statute is characteristic of this type. It pro- 
vides that “A person who, after having been convicted within 
this state of a felony . . . commits any felony within this 
state, is punishable upon conviction as follows: If the sub- 
sequent felony is such that, upon a first conviction the offender 
would be punishable by imprisonment for any term less than 
his natural life, then such person must be sentenced to im- 
prisonment for a term not less than one- half of the longest 
term nor more than one and one-half times the longest term 
prescribed for a first conviction of such offense. ...” For 
a third conviction he must be sentenced to not less than the 
longest term nor more than twice the longest term provided 
for a first conviction. A fourth conviction must result in im- 
prisonment for life if the first offense could have Ijeen pun- 
ished by five years’ imprisonment.** 

**Miclitgan, 3 Comp. Lawi (19x9) »ec. i?}]* ff. (Mich!|;an Stati. Ann. 
S tS.ioSa). The aiDtude of manv roam toward thrw itatiitn also indicates that 
their real purpose is more drastic punishment, rather than segregation be c ame 
of dangeroosness. Thus, the Indiana Supreme Court in Kelley v. State, ao4 
Ind. S11, 1S5 N. E. 453 (<931) in rejecting a contention that the statute 
was **001 based on principles of refomutinn" but was “an ear fot! faelo law au- 
thorizing punishment for crimes committed prior to the passage of the art,** 
said, ‘The etatute does not impose an additional penally on crimes for which 
the defendant had already been mns-irted. It simple imposes a heavier penalty 
for the commission of a felony by one who has been previously twice con- 
s-icted. . . . The punishment is more Kvere became the defendant is an ha- 
bitual criminal.** 

So, too. Judge Crane in People v. Gowaskv, 144 N. Y. 4yt, 1 N. E. 737, 
5t A. L. R. 9 (1917), *niie punishment for the second offense w increased 
because of bis a p p ar e n t persistence in the perpetration of crime and hit in- 
difference to the laws which keep society logeiheri he needs to be restraiiwd 
by severer penalties than if it were his first offense.** 

But whfle each statetnents are characteristic of judicial opioioni when the 
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The Gdifomia statute ** is at least a trifle more suggestive 
of long imprisonment as a segregative measure rather than 
as a merely punitive one, in its provision that **in exceptional 
cases” the trial court, acting within sixty days of the com- 
mencement of the imprisonment, may render judgment that 
the particular individual is not in fact a “habitual criminal” • 
and thfelTerore need not be subjected to the long imprison- 
ment." 


b. Indeterminate Sentence Statutes 

The so-called “indeterminate sentence” laws of many states 
are obviously measures designed to regulate the length of 
segregation with some relation to the necessity for segregation. 
They are not truly “indeterminate” segregation laws, because 
the maximum period of segregation must be in fact specihcally 
stated in the sentence, or is fixed by the statute itself. When 
the maximum period has elapsed the prisoner must be re- 
leased regardless of his unfitness for social freedom. On the 
other hand, he cannot as a rule be released before a minimum 
period of imprisonment has passed, how'cver clear may be his 
fitness for freedom. But between these limits it may fairly be 
said that, theoretically at least, a convict’s release or continued 
confinement is made to depend upon the compatibility of his 

(onuitutionalit) of the Matute* hat been questioned, one 6ndt in an occa- 
sional opinion tome sugpistion, albeit confuKd with the punitive notion, of 
a more primaril}' segregative purpoic. The California Supreme Court, In re Ros- 
encrantx, 105 ^ 1 . 5)4, 171 Par. 90s (1918), after declaring that life im- 
prisonment for a repeated felony was not so disproportionately harsh a penalty 
u to shock the moral tenw and hence did not constitute cruel and unusual pun- 
ishment, added, “When a person hat proven himself immune to the ordinary 
modes of punishment, then it becomes the duty of government to seek some 
other method to curb hit criminal propensities that he might not continue to 
further inflict himself upon law-abiding members of society. This, we think, 
may be done even to the extent of depriving him permanently of his liberty.” 

“California Penal Code (1941) wc. 644. 

“ Becante these statutes are not esMntially provisions for segregation during 
dsngeronaness, but merely etiablidi high maximum penalties, their collection 
in the appendix is thought unnecemary. 
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retiirn to social freedom with social safety. And inasmuch as 
an extremely high proportion of convicts sentenced tmder 
such laws are released before the maximum authorized period 
of segregation has elapsed, it seems reasonable to say that 
these statutes, to the limited extent of their existence, pro- 
vide a possible period of segregation sufficiently long for satis- 
factory public protection in most cases. 

There is a serious insufficiency in this type of legislation, 
however, in that it does require eventual release of every con- 
vict no matter how incompatible with public safety that re- 
lease may be. Moreover, for many kinds of wrongdoing in 
respect to which a high probability of repetition is easily de- 
monstrable, the maximum term of authorized imprisonment 
is relatively short. 

Hence, while the indeterminate sentence laws, if wisely 
administered, may suffice to keep a certain tv’pe of criminal 
segregated from society so long as his dangerousness to pub- 
lic safety continues, they are quite inadequate to the safety 
problem as a whole. 

c. Statutes Permitting Segregation *'Cntil Cured” 

This lack has been perceived in occasional states and recti- 
fied to some extent by truly indefinite segregation provisions 
for certain specific types of probably repetitious offenders. In 
these statutes the term of confinement makes no pretense of 
being related to the heinousness of the crime committed, but 
is expressly declared to endure for the whole time that the 
offender’s dangerousness continues. At present such statutes 
represent only a tentative beginning toward the ideal of public 
protection through segregation, rather than through punish- 
ment. They are few in number and they apply only to a nar- 
row range of dangerous types of person. In content, though all 
of them are of limited application, their individual limitations 
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differ materially. Some, like that of Illinois, apply only to 
“sex offenders”; others, like the Massachusetts statute, to 
“mentally defective” or “habitually delinquent” persons 
charged with any sort of crime, who are not insane or feeble- 
minded.®* 

Some analogy, albeit a remote one, may exist between this 
problem of segregation of persons who are socially dangerous 
because of a tendency to repeated crime and the confinement 
of persons who are dangerous because of a tendency toward 
intoxication. Several states authorize segregation of inebri- 
ates, under a variety of circumstances and for a variety of 
periods, and some statutes put the segregation squarely upon a 
basis of dangerousness to the public.®^ 

Taken all together, however, these various statutes do no 
more than touch the edges of the difficulty. “Insane” persons 

\ liit of such statutes uill be found m .Appendix D, p. iii. 

An interesting type of statutory ronfinrment because of dangerousness to 
tlic public~ 4 iut a nutter of insufficient significance to warrant thorough search 
fur other instances — is the Connecticut statute (Gen. Stats. (1910) sec. 1904) 
which provides that an inmate of any penal or charitable institution whose 
discharge would be dangerous to public health because of venereal disease 
must be detained "until he mat be discharged . . . without danger to the 
public health.” 

But compare section 1374 of the same statute to the effect that if a person 
confined in a jail or penal institution for ten da\s or more is found to be 
suffering from any malignant, infectious or contagious disease, he shall be 
treated therefor and if he is not cured during the term of his confinement, the 
local health authorities shall be notified. 

In .Mabaiiia the statute, Act% (1939) no. arS, p. 369, provides only that if a 
prisoner is discharged wrhile still subject to an infectious venereal disease, 
written notice of the fact must be given to the health officer of the county 
to which he is returned. 

Somewhat similar statutes, requiring continued isolation, or an obligation 
to rejiort for treatment, ran be found in Nebraska, Comp. Stats. (1929) sec. 
83-14031 New Hampshire, Re\. Laws (1942) ch. 449, sec. it) North Caro- 
lina, Code Ann. (1935) sec. 71941 Ohio, Throckmorton’s Code (1940) sec. 
13031-173 Oregon, 6 Comp. Laws .Ann (1940) sec. 99-719, Rhode Island, 
Laws (193I) ch. 55, tec. at) South Carolina, 1 Code (193a) sec. 1496, 
Acts (1941) no. 76, Kc. 1) Utah, Code Ann. (1943) kc. 35~4~40i Virginia, 
t Code (1936) sec. 4j4tfi Washington, 7 Rev. Stats. (1932} tec. 6to2-, Wy- 
oming, Rev. Stats. (1931) see. 103-236. 

“ A number of characteristic statutes, though not a complete list, will be 
found in Appendix E, p. 129. 
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may be confined for the sake of public safety. Persons dan- 
gerous to health may be confined. But men who have been 
punished as much as their committed crimes deserve cannot, 
under existing laws, be confined merely because it is evident 
that if released they will offend again. 

3. REHABILITATION 

For the rehabilitation of persons while in confinement there 
is ample statutory authority — which does not mean ample fa- 
cilities — for some procedures, and virtually no authority — 
nor facilities — for other procedures. 

a. Training in Trade Skills 

Possibly the most important type of rehabilitative activity 
— ^important because of the number of individuals to whose 
needs it would be suited — ^is training in trade skills. If it be 
true, as many cnminologists believe, that poverty is a potent 
cause of crime and that poverty is often the result of inability, 
through lack of skill, to compete successfully in the job of 
self-support, it follows that proper training in trade skills 
should be an effective method of crime prevention in many 
cases. Certainly the development of education in trade skills 
is a notable feature of the modern attitude toward under- 
privileged groups generally. If it is valuable for persons who 
have not yet committed crime, it must be equally valuable as 
a means of public protection against persons whose repetition 
of crime it is desirable to prevent. Statutes directly or indi- 
rectly relating to the use of such training for convicted crim- 
inals are relatively numerous, but vanant. 

The fact that "hard labor,” or "labor,” is set up as one of 
the consequences of conviction signifies nothing concerning 
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rehabilitative possibilities. Originally, and still persistingly, 
the provision was merely a part of the penalty — often a mere 
expression of the feeling that life in jail should not be made 
easy for persons being punished by conhnement. For this pur> 
pose it was not important what form the labor took, so long 
as it kept the laborer at work. 

The more recent shift from hard labor as a punitive meas> 
ure, to labor as a means of keeping prisoners psychologically 
healthy and of keeping idle hands from employment by the 
devil, is still not a rehabilitative notion. It insists on labor only 
for the sake of keeping prisoners occupied, and little emphasis 
is laid upon the type of occupation furnished."'* 

Rehabilitative labor, on the other hand, must be primarily 
educational rather than merely time-consuming. It must be 
utilized to better a prisoner’s ability to compete in honest self- 
supporting activity after his release. 

But though one finds in the statutes ample authority for 
prison administrators to provide work for prison inmates, the 
idea of utilizing that work as a means of training the prisoners 
in ability for self-support appears only infrequently in the 
legislation itself. Nevertheless, there are in fact numerous 
statutes which w'ould at least permit prison authorities to es- 
tablish in their institutions real courses of training designed to 
develop and increase the competency of prisoners to earn an 
honest living after release. 

** It may be of aonie n(tntficance a* evidence that the rehabilitative idea ii 
not yet clearly {nuped, that at the International Penal and Penitentiary Con- 
^ten, m Berlin, tyjy, diirtmion of the problem of work by inmates in penal 
institutions confined itself, implicitly, to consideration of work as a therapeu- 
tic occupation, nith no practical consideration of aork as a rehabilitative meas- 
ure. The resultant resolution was to the effect that “prison work playing an im- 
portant part in the execution of punishment and lack of work having the 
most pernicious effect on the prisoners' character and outlook, sufficient work 
must be provided for them” by employment on public works, by replacement 
of machine work by hand labor, and by division of available work honrs 
among a greater number of priaonen. 
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b. Trade Training — Market for Products 

Before such statutes are discussed, however, it is necessary 
to give some attention to other statutes which, if only by in- 
direction, adversely or beneficially affect the practical possi- 
bilities of such training. For instance, if training in trade skills 
is to be utilized to any great extent for the thousands of pris- 
oners whose criminal activities may presumably be reduced by 
that means, mere practicality requires that there be a reason- 
able market for the products of that training. Obviously, if 
the products cannot be sold or otherwise usefully disposed of, 
it is scarcely conceivable that prison administrators will be 
either in a frame of mind to develop training courses vigor- 
ously, or in a financial position to do so. 

Opposition to sale on the open market has come from vari- 
ous interests and is based upon various predicates. In 1934 a 
committee was appointed under the National Recovery Ad- 
ministration to “investigate the effects of competition between 
the products of prison labor and sheltered work shops on the 
one hand and of the cotton garment industry’ on the other.” 
This committee listened to numerous arguments and protests 
and reported that: 

“From the Cotton Garment Industry and from Organized 
Labor arises the most vigorous and determined opposition to 
the present status. ... It claims that a continuance of 
prison-made goods upon the open market will destroy the 
cotton garment code and push the industry’ back into the 
miserable sweat-shop conditions from which it is emerging. 
. , , Asked whether they would prefer the untrammelled 

competition of unregulated prison industry to further efforts 
to coordinate that industry with free-labor industry’ under the 
Compact, the representatives of the garment trade answered 
emphatically ‘Yes.’ They profess absolute di.sdain of the pos- 
silnlity of dffcctivc control of prison manufacture; some of 
their ^>okesmen charge every agency of prison management 
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with direct bad faith. They claim that unless the competition 
of prison labor is absolutely eliminated, the entire industry 
will be ruined and its 165,000 employees will be thrown out 
of employment,” 

Previous to this investigation there had been set up a 
“Prison Labor Compact” by which contractors who used 
prisoo-Jalior were required to pay that labor at rates based 
upon the prevailing rate of pay for free labor, thus, pre- 
sumably, eliminating the influence of “cheap labor” upon the 
free standard of living. 

The committee’s own comment upon this objection to sale 
of prison-made goods is: 

“The testimony given by this group is important out of all 
proportion to its accuracy in detail. /\ state of mind, whether 
based on fact, fear, or fancy, is something that must Iv; reck- 
oned with. These manufacturers arc determined that compet- 
ing prison labor must go. . . . Right or wrong, they are 

prepared to fight on this issue to the bitter end. In this fight 
they arc working hand in hand with labor, and they have the 
support of large sections of the distributing trade and the con- 
suming public, buch women’s organizations as the Federation 
of Women’s Clubs, the Co^^umers’ I.eague and others, have 
joined the manuf.icturcrs and Kalxir in the dissemination of the 
thought that goods made in a prison are essentially wicked 
goods that must not enter into commerce.” 

.As a result of such opposition, statutes in a large number of 
states prohibit the sale or other disposition of convict-madc 
goods upon the general market."" 

To the extent that these statutes arc unmodified by other 
legislation, they amount to a serious limitation upon any em- 
ployment of prisoners, even for purposes of mental health 
and prison orderliness. .‘Vs a practical matter they would ren- 

*• See Uiiitrd SiafM Nation.al Re<ovcry .XdininistMiion, Report of Committee 
on Competition of Product! of Cotton Garment Industry with Products of 
Prison Labor as directed by Exaulivc Order No. iiK-iq;$ of October ii, 
1 9)4, by Jot. N. IMinan, Frank Tannculuuin, W. Jett Lauck, pp. 1, 4, 5. 

** Statute* on this point will be found in .Appendix F, p. 114. 
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der rehaHlitative trade training, which reqmres a wide <U- 
verity of marketable products, virtually impossible. 

But in many states these statutes prohibiting sale on the 
open market do not stand alone, or without some exceptions. 
Sometimes by implication, often by express statement, the 
legislation provides a market for the prison-made products 
other than that of free public sale. Thus the Arizona statute, 
though it flatly declares that no products of prison labor “shall 
be sold or exchanged on the open market wnthin the state 
of Arizona,” says further that “sale upon the open market 
. . . shall not include sales or exchanges between any penal 
or charitable institutions maintained wholly by the state of 
Arizona or any of its political subdivisions for use in any such 
institutions or by the wards thereof.” 

Some statutes merely leave open to prison products the pos- 
sible market of other state institutions, and let the actual 
availability of that market depend upon the voluntary cooper- 
ation of the other institutional administrators,** 

Still other statutes go much further in providing a market 
and specifically provide, as in Arkansas, that it is the duty of 
state institutions to buy from the prisons “as far as possible,” 
or that of Indiana to the effect that “the state, its institutions, 
except those which produce similar articles, and the political 
divisions of the state using such articles as may l)e produced 
. . . shall be required to purchase such articles at a price 

fixed by the board of classification of industries.” ** 

Wherever sale of goods on the general market is not ham- 
pered by legislation, and in states where such sale is prohib- 
ited but a compensatory market is furnished through purchase 
by other institutions, it would appear that an ample variety 
of 'prison industries for all the needs of rehabilitative trade 

** Arizona, j Code Ann. ( tec. 47 ~loi> }Of ■ 

**Ttic*e fiatiitct will be fomd in Appendix G, p. t4(. 

*Iadiaaa 8 uta.Ann. (i9)))mc. 

A liK of Hicli autntc* will be found in Appendix H, p. 144. 
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training is made possible so far as disposition of the products 
thereof is concerned. 

Whether or not the market so provided is sufficient to ab- 
sorb all the output of a particular type of industry may be 
questionable. But if one assumes that for rehabilitative train- 
ing — as distinct from mere occupation of prisoners’ time — a 
considerable variety of industries is desirable, the market pro- 
vided through purchases by other state institutions ought to be 
amply sufficient for that particular purpose. 

c. Trade Training — Authority to Establish 

If the market for rehabilitative training products is suffi- 
cient, the question — ignoring the problem of finances — ^be- 
comes one of the authority of prison administrators to institute 
such activities. In this respect there is wide variation in the 
content of statutes, from that of Illinois with its explicit com- 
mand that prisoners shall be employed “so far as practicable 
in occupations in which they w'ill be most likely to obtain em- 
ployment after their discharge,” and that the work “shall be 
directed with reference to fitting the prisoner to maintain him- 
self by honest industry,” ^ to the simple Arizona provision 
that “the board shall require of every able-bodied convict as 
many hours of faithful labor in each day, during his term of 
imprisonment, as shall be prescribed in the rules of the 
prison.” “ 


d. General Education 


The wisdom of general education as a measure of rehabili- 
tation and possible prevention of repeated crime is recognized 

** niiaoii Rev. State. (19)5) ch. loS, wet. 85, 79 (Jone« Ann. Stau. 99.068, 
W-oS?)- 

*Ariaona Code Ann. (1919) mc. 47->o<. Thcae aututet will be touad in 
Appendix 1 , p. 151. 
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in the legislation of a number of states. Perhaps the broadest 
statute is that of Indiana which provides that the adminis- 
trators of each penal institution “shall make the necessary pro- 
vision for . . . such training in character building and 
moral rehabilitation of the iiunatcs as may be deemed neces- 
sary to reclaim the persons who are incarcerated in such in- 
stitutions, so that at the expiration of their terms . . . they 
may be returned to society better fortified to resist the temp- 
tations which led to their imprisonment and as useful and 
self-respecting citizens of the community.” “ The Idaho 
statute is rather more specific, though no broader in its scope, 
and requires that when a prisoner is received into the peni- 
tentiary he shall be given an examination in fundamental 
studies as taught in the common schools of the state and, un- 
less he passes it, “he shall be instructed in such studies as may 
be deemed practicable and advisable ^ and each and every 
prisoner shall be given such courses from the university ex- 
tension department as may be found practicable.” Superin- 
tendents of Idaho reformatories arc required to make “suita- 
ble provision” for education.*' 

The legislative provisions in other states vary from these 
broad declarations down to absence of any specific provision.*" 

e. Medical and Surgical Treatment 

In contrast with the broad powers given by some statutes 
for rehabilitative education in general and training in trade 
skills particularly, the idea that crime is often the product 
of physical or psychical abnormalities which can be corrected 
by means of medical or surgical treatment seems not clearly 
to have been appreciated by legislative groups. One need not 

Stats. Ann. (tvjs) wc. ij— iz}. 

** Idaho Gxie (i9}z) sec. i9-}904. 

** A list of the statotes will be fotud in Appendix J, p. 165. 
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accept the theories of some criminologists that all crime is 
reducible to biological causes, nor admit even that much of it 
could be prevented by physiological alteration in the indi- 
vidual. But it seems to be established beyond peradventure 
that some criminality does have its inception in correctible 
physical or mental abnormalities. Whether the trouble be 
chruni^nflammation of the urethral tract, resulting in over- 
stimulated and criminal sex activity, or be a deficient sugar 
content in the blood stream which forces a child into petty 
theft whereby to satisfy his overpowering physical urge for 
sweets, or be an inferiority complex w'hich causes crime as a 
self-demonstrative defense mechanism, or whether the moti- 
vating cause be some other individual peculiarity of person- 
ality, the known instances of conduct correction through cor- 
rection of the physical causes arc too numerous and too well 
authenticated to be ignored. How numerous such correctible 
causes are may lie matter of undeterminable dispute. Quite 
possibly they are far more numerous than is generally sup- 
posed and the number of demonstrated cases is relatively 
small only because no real effort has ever been made to dis- 
cover others. 

But be that as it may, the fact that repeated crime does 
sometimes spring from physical or mental causes which can 
be eliminated by proper treatment, is sufficiently well recog- 
nized to warrant search for other such cases and to call for 
effort by medical or surgical treatment to prevent repetition 
of crime. One might therefore expect to find considerable 
legislative provision for such procedures. But nothing of the 
sort appears in the statute books. 

There are, to be sure, many statutes providing for medical 
or surgical care of the inmates of prisons, but these are all 
quite obviously directed toward routine preservation of 
health. The Alabama code, for example, requires specifically 
only that prisoners be examined for venereal disease and that 
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those found so infected, and other persons found to be af- 
flicted with tuberculosis, be confined separately from other 
prisoners and be given treatment.** The laws of Arkansas re- 
quire the full time of a physician whose duty is to provide all 
necessary medical services for prisoners, prescribe diets for 
the sick, keep health records, and otherwise function as a 
prison physician.^* 

But while it seems implicit from the content of the various 
statutes that what might be called ‘‘corrective medicine” was 
not in the mind of the legislatures which enacted them, many 
of the statutes are nevertheless broad enough in their actual 
expression to furmsh a general authority for prison admiius- 
trators to put such corrective measures into operation if the de- 
sire to do so were present and the financial conditions made it 
possible. Thus the Kentucky statute makes it a duty of the 
board of corrections “To study the sources and causes of crime, 
delinquency, and dependency and as far as possible suggest 
and put into effect such remedial measures as may be of bene- 
fit to the Commonwealth in the prevention and ultimate 
eradication of anti-sodal acts and conditions . . . 

In Iowa the board of control is directed “to encourage the 
scientific investigation, on the part of executive heads and 
medical staff of the various institutions, as to the most suc- 
cessful methods ... of treating the persons committed 
thereto. . . .” 

In regard to many of these statutes ” it might be said, as 
has been said of the situafion in England: 

“We do not agree with the view that crime is a disea^ or 
that it is generally the result of mental disorder. We believe, 
however, that a certain amount of persistent crime — as well 

** Alafaunt Code (1940) tit. as, aec. a<5, th. 45, lec. 15!. 

* AikaiiMf DifCM of Suta. (1937) •ec. 11704. 

” Kcntadtj CanoU's Stats. (193a) sec. si^3. 

‘‘Iowa Code (1939) aec 33S9. 

’* A lilt of sodi statvMs be load a Ap pea di a K, p. 17a. 
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as first offense ^th which we are not concerned — ^is due to 
abnormal mental factors. . . . We do not conuder that 
any special statutory provisions are necessary or even practica- 
ble at the present time to carry out this experiment. But we 
believe that if advantage is taken by Local Authorities of the 
powers conferred on them by the Mental Treatment Act, 
1930 . . . (there might be) some reduction in the 
amouQt of certain forms of persistent crime.” 


4. ASSISTANCE AFTER RELEASE FROM CONFINEMENT 

The social importance of guidance and actual assistance in 
the avoidance of wrongdoing after release and return to so- 
ciety of persons who have been convicted of crime is clearly 
recognized almost everywhere — except in the statute-books. 
Privately established and supported agencies do widespread 
work along those lines, which has been notably effective in 
preventing the return of individuals to crime. 

The Prison Association of New York, for example, ex- 
pended nearly $5,000 during 1 940 solely for the support and 
relief of persons recently released from prison who might 
otherwise have been forced into crime. They interviewed 1 800 
men released from prison, furnished 800 nights’ lodging, 
3000 meals, gave out $4200 in money, and found 300 jobs. 
In its report, the Association makes the sapient statement 
that: 

“Probably the greatest problem presented is the need of 
employment for parolees and probationers. The handicap of 
an institutional record combined with restrictions involving 
union membership, defense project contracts, loss of citizen- 
ship rights, the effect of the Alcoholic Beverage Control Law 
which prohibits ex-prisoners from working with establish- 

” Report of the Departmental Committee on Peniatent Offender!, preeented 
by the Soentary of ^te for the Home Department, London (193a, Cmd. 
4090) p. 46, 
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ments possessing liquor licenses,” and other barriers met by 
parolees serve as deterrents to the obtaining of gainful em- 
ployment. The problem is complicated and can be solved only 
with the w'hole-hearted cooperation of the general public.” * 

The Women’s Prison Association of New York City does 
valuable work in finding jobs for women released from prison, 
gives them board and lodging until work can be found, af- 
fords them some of the training in trade skills necessary to 
holding even a simple job, and offers a place for such luxuries 
as laundry facilities and the mending of clothes until the ex- 
prisoner has had time to re-establi'^h herself otherwise. The 
Osborne Association maintains an Employment and Relief 
Bureau but pertinently comments that: 

“Helping men get jolis is not the onl\ service rendered by 
the Bureau. In many cases it is necessary to finance lodgings, 
food, laundr)* and car-fare for the ex-prisoner until he can se- 
cure a job, and in other instances it is necessary to help him 
secure better clothing, provide bus or train fare to a job, help 
him get tools or personal belongings out of pawn, and so 
forth,” 

A considerable number of private institutions arc engaged 
to greater or less extent in thus pn>tecting the public against 
reversion to crime by released prisoners.” 

In contrast with this effort of private agencies is the startling 
dearth of statutory provisjon for state activity designed for 
similar protection of socict)’. 

Supervision, in the sense of an effort to discover if a prisoner 
released on parole misbehaves himself, is commonly pro- 
vided for in words, even if not with sufficient finances. More- 
over, so far as concerns persons who have not actually been 
discharged from prison but are only released into freedom 

^ To which the repon ini^bt have addrJ the unnillin^new of army autbori- 
tinto accept ex-convicts in the Krvicc, or in produrtinn of war material. 

*New York Lc{'tslativ<* Document (1941) No. 61, Ninety-sixth Annual 
Keport of the Prison Association of New York, p. 48. 

” A portial list of such agencies appears in Appendix 0 , p. a 1 7. 
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on parole, there is language in many statutes which would 
authorize active assistance toward law-abiding behavior if 
the financial necessities thereof were provided. The Kentucky 
statute is fairly typical. It provides that parole officers shall 
keep informed concerning the “conduct and condition” of each 
person under their supervision and shall report thereon. In 
addition it is made their duty to “use all practicable and suita- 
ble methods, not inconsistent with the conditions imposed by 
the court or Department of Public Welfare to aid and encour- 
age persons on probation or parole and to bring about im- 
provement in their conduct and condition.” 

The California law is outstanding in originally making an 
appropriation of $29,500 for the purpose of assisting paroled 
and discharged prisoners to secure employment, furnishing 
them tools, and giving them other assistance, and, more re- 
cently, permitting the local board of paroles to draw for such 
purposes against a general appropriation. 

The Iowa law also is socially more far-sighted than that of 
other states and provides a fund of $1250 from which a 
parolee under certain conditions can borrow not to exceed 
$25.'® But as a general proposition it may be said that legisla- 
tion directed toward prevention of repeated crime by means 
of assistance to persons discharged from prison simply non 
est^ 

This lack of legislation even authorizing aid to cx-prisoners 
is most apparent in respect to those who have been fully re- 
leased, either by removal of their parole restrictions or by 
discharge because the term of sentence has been completed. 
The Indiana provision is illustrative: 

“Hereafter, whenever any person shall be discharged from 
the Indiana Reformatory or the Indiana State Prison, the su- 

™ Kentucky Acu (inis’) ch. 10, •*»•. 7. 

"town Code (1919) ch. 1I8, tec. 1797 ^- 

** Statute* lelaiing to tupervUion and aid of pertons on parole will be found 
in Appendix L, p. ila. 
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perintendeat or ^mden thereof shall procure for him and de> 
liver to the proper railroad conductor, a railroad ticket to any 
pcwt to which such person may desire to go, not farther from 
said prison than the point from which he was sentenced, give 
him $10 in money, a durable suit of clothes, and, from the 
first day of November to the first day of April, an overcoat. 
The suit of clothes shall not cost to exceed $6 and the cost of 
the overcoat shall not exceed $5.” 

With these clothes and his ten dollars he is turned out into 
a hostile world, and the state is legally unconcerned with him 
— until he is again arrested. 

For prisoners who are to be released on parole, a job of some 
sort is usually a prerequisite to release. If the statute itself 
does not so require, the rules of the parole board usually do. 
Moreover it appears to be a fairly common practice for the 
parole officials themselves to assist prospective parolees in 
finding such work or, perhaps more accurately, for the officials 
to find a job into which the parolee can be released. But there 
is no amilar requirement that the prisoner have a job, or be 
provided with one, before absolute release at the end of his 
sentence. Neither law nor regulation requires a job as pre- 
requidte to such release. Nor does it appear that officials 
nudce any great effort toward that end, although a number of 
the private associations already referred to are active in help- 
ing the released prisoner to find honest work. 

After a prisoner has found a job, or had one found for him, 
and has been released on parole, there is in general no pro- 

*' InJwM, 4 Suu. Ann. (193}) tec. 13-157. 

The Mntnta coverinc tkii matter will be fonmi in Appendix M, p. 194. 

Much the mme eitnation wenu to prevail in Enfland. "The arrangemeats 
for the le-imtatement in induniy of penoni ducharged from detention will 
obvioudy be of great importance to the nictcw of the (rehabilhative) tdieiiw. 
At premnt the work of amidiag priioacre on dierharge rettt aa regard permns 
diidiarged from the local prieone on a namber of local aid locietice which 
an Tolmitary bodiee receiving a nnaU Government grant, but dependent for 
moat of their fnade on charitable eobecriptiom.” Report of the Departmemal 
ConuniUee on FetaiMeiit OBtadm, prceented bjr the Secretary of State lor 
the Home Department, London (i9]a, Cmd. 4090) p. 31. 
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vinon that he must continue in some sort of self-supporting 
occupation as a condition of his continued freedom. And even 
more obviously, there is no such pro^sion in respect of per- 
sons who have been absolutely released. Anything, therefore, 
which is done by officials to help dther parolees or ex-convicts 
generally to find new employment is entirely a voluntary as- 
sistaaae not provided for by law. Neither do the laws as now 
written require anyone to assist such ex-prisoners in finding 
new jobs when an old one is lost. 



Chapter V 


Actual Utilization of Non-punitive Methods 

T he extent to which rehabilitative procedures and 
preventive methods other than mere punishment 
are in fact made use of cannot be made the subject of 
generalization. In the first place, no general information has 
been collected concerning the extent of such procedures; and, 
as was explained at the beginning of this discussion, this study 
was not directed toward the collection of heretofore unknown 
data but only toward the assembling and organization of ex- 
isting but heretofore uncorrelated information. In the second 
place, the few data which have been gathered indicate so wide 
a variation in what is actually done under essentially similar 
legislative enactment" as to preclude any generalization of 
practices. The fact that some particular rehabilitative pro- 
cedure would be permissible under a fair interpretation of an 
existing statute does not by any means indicate that such a 
procedure is actually utilized. On the contrar)’, though the 
law may permit, or even explicitly authorize, a desirable ac- 
tivity, the facilities for that activity may be wholly lacking. 

1. 1 HE L'SE OF KEIIABIUTATIVE TRAINING 

The very great differentiation between what could legiti- 
mately be done under existing statutes and what in fact is done 
may be fairly exemplified by conditions in the West Virginia 
penitentiary at Moundsville, as shown by a recent report. The 
West Virginia statute provided broadly that: 

"The state board of control . . . may hire any or all 
convicts confined in the penitentiary at Moundsville to the 
state road commission, the county court of any county, or to 

74 



UTILIZATION OF NON-PUNITIVE METHODS 75 

contractors engaged in the construction of roads. . . . 

*‘G)nvicts of both sexes not so employed may be employed 
by the warden ... in the manufacture and repair of 
articles used by the State in conducting the penitentiary, or 
articles used by any other state institution, or such other ar- 
ticles as the board of control may designate. . . . 

“In order to provide employment for convicts not em- 
ployad as provided in the two preceding sections, the state 
board of control may let and hire the labor of such convicts, 
on the piece price system or otherwise, in such branches of 
business, and for the manufacture of such articles, as in its 
judgment will best accomplish the ends and subserve the in- 
terests of the State. . . .” 

In a general way this statute might well be considered broad 
enough to authorize employment of convicts in rehabilitative 
work. But the actualities are set forth in the Official Report of 
the Warden for the years 1936-1 939, which says: 

“Inestimable improvement'- have l>cen made to the physical 
properties of this institution, the intrinsic w'orth of which may 
well be doubled, since the figures presented represent ma- 
terials and equipment costs only. Everything possible, com- 
mensurate with the money appropriated, has been done for 
the custody of and care of pnsoners. While all these improve- 
ments add to safety and security of the prisoners, it is highly 
significant that not one additional job was created for the 
vast number of idle population. 

“It is a must unhealthy, and hazardous condition, to face 
an astounding total of 1200 prisoners loafing and lying about 
in idleness. Whether it be lack of foresight or hope of fore- 
stalling the federal Hawes-Gnipcr .Act, it was inetntable that 
this serious problem sooner or later had to be confronted. 
Nevertheless, W’ith the enforced withdrawal of contraetual 
prison industries, the penitentiary was found woefully lacking 
when it came to absorbing or creating work for those thrown 
out of employment. 

“There are but two practical avenues now to which we may 
direct our re-employment problem. One is for the State Road 

“Wen VlrginU Code (1931) ch. al, art. 5, ten. 9, 11. 
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Commisaon to engage and k^p maintained a force of 8oo 
convicts in public road construction, and the other, is the es- 
tablishment of industries within the prison for manufacturing 
of state use goods.” “ 

On this last point it may be noted that the pre-existing law 
specifically authorized the warden to employ convicts in the 
manufacture and repair of “articles used by the state in con- 
ducting the penitentiary, or articles used by any other state 
institution, or such other articles as the board of control may 
designate.” 

The law itself was sufficient, but the facilities were not. 
Since that report, the legislature has enacted further legis- 
lation to the effect that: 

“Whereas, the means now provided for the employment 
of convict labor are inadequate to furnish a sufficient number 
of convicts with employment, it is hereby declared to be the 
intent of this act: 

“(a) To further provide more adequate, regular and 
suitable employment . . . consistent with'proper penal 

purposes; 

“(b) To further utilize the labor of convicts for self- 
maintenance and for reimbursing this state . . 

“(c) To effect the requisitioning and disbursement of 
prison products . . . with no possibility of private prof- 
its therefrom.” 

The board of control is authorized to purchase “equipment, 
raw materials and supplies and to engage the supervisory per- 
sonnel necessary** for the production of articles needed in 
other state institutions. Other institutions are by the same 
statute required to buy from the penitentiary whatever of 
their needs it is prepared to supply.** 

No report has been received since the enactment of that 
express uithority to provide fadlities for the employment of 
the cotpdcts. It is worthy of note, however, that the reasons 

** Wat VirgiiiiU PeaiteBtiary, Offidal Report ud Swi ni ci^ i 93 ^ 9 t P> tt« 

** Wcit Virpnis Act* (1939) cL 104, oc. 1 ff. 
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for the statute as stated in the preamble do not even suggest 
that the work should be rehabilitative in character, or de- 
signed to fit the prisoners for lawful self-support after their 
release. 


2. THE USE OF EDUCATIONAL REHABILITATION 

The high degree of variance in what is actually done or 
not done within the permission of essentially similar statutes, 
and the consequent impossibility of estimating from the ex- 
istence of any given statute the extent to which non-punitive 
procedures are in fact utilized, is illustrated by the general 
educational measures used in the Wisconsin prison as com- 
pared with those of North Carolina. The statutes of the two 
states are not widely different, though the North Carolina 
legislation is the more broadly directive. The Wisconsin law 
merely authorizes the chaplain of the prison to hold divine 
service, to instruct the prisoners in their moral and religious 
duties, to act as librarian, and “to devote not less than three 
hours per day, once in each week,” to instructing prisoners who 
need it. He is authorized to employ qualified prisoners to 
help him."* The North Carolina statute expressly authorizes 
the organization of classes among the prisoners so that those 
who desire education in various lines of education may receive 
it.*" Yet the Attorney General’s Sur\'ey of Release Proced- 
ures notes the North Carolina prison at Raleigh as having 
“no educational program in 1936-7,” while the educational 
program at Waupun, Wisconsin, was even then outstanding, 
with courses in more than 75 subjects, ranging from aeronau- 
tics, bee culture, foundry-work, fur farming, through plumb- 
ing and poultry raising to upholstering and woodworking. 

“WlMOMUl Suit. (1941) MC. S3.0S. 

** North Cuolina Code Ann. (tyis) *ec. 77ia- 

“ Unhed State* Department of Jutice, The Attorney General'* Survey of 
R ele ai e Praoedniett Vd. V, Prnon* (1939) pp. aja, ae;. 
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Prevention of further crlminaJity through the use of pro- 
bation instead of imprisonment has come into widespread uti- 
lization. But here again the existence of the power as given 
by statute is no indication vrhatever of the extent of its use. 
The tremendous disparity in sentences given by different 
judges for essentially similar offenses is well known.** What 
is perhaps not so generally realized is that; “Equally signifi- 
cant are the t'ariations in the extent to which probation is used 
in various districts. During the fiscal year ending June 30, 
1939, in one (federal) district 62.4 per cent of all convicted 
defendants were placed on probation, while in another the 
percentage w’as only 4 per cent. The corresponding percent- 
ages in the remaining federal judicial districts lay between 
these two extreme^;.” Again, one finds Judge X imposing 
fines on 84 per cent and suspending sentence in 7 per cent of 
his cases, while his colleague Judge Y imposes fines on but 34 
per cent and suspends in 59 per cent."" 

So also the extent of release from confinement on parole 
and the accepted bases for such release arc matters of wide 
variation. In the words of the Attorney General’s Survey of 
Release Procedures: 


•“Sc^tral vc3r< ijro 3 siatKiKa) »tud> nude of »he atcrage tentenrea 
impcMcd by »er> federal diixrirt judge in caict invoUing violation of the 
liquor laws. . . . The rnmpuration madr for the fiscal year ending June 

}Oi * 915 > showed that the average srnienre of imprisoninent imposed in such 
cases by one judge was Xti dass, while thr average imposed b) another judge 
in such cases was forts dass.” MiGuire ami Hotizoff, “Thr Problem of Sen- 
fence in the Criminal Law-,” 4 fed Probation 20, 12 ( 1940I. 

“if too prisoners are srntemed bv Judge F, eath has thirty-four chances in 
too of going to jail, sinst Judge F gives ja |ier cent of all hii sentences to 
penal inititutions. If, however, they were to hr wntenred liy Judge B, each 
would have fifty-seven chances nut of lou of going to jail. In other words, 
it might be figuratively said that of the 100 men who were sentenced by Judge 
B, thiny-four would go to jail bccau.se of their crimes and twenty-three would 
go because of the personality of thr judge." f rcdrricfc J. Gaudet, “Individual 
Differences in the Sentencing Tcndemies of Judges,” Archives of Philosophy, 
No. a to, p. 19 (i9}(). 

•“The Problem of Sentence," of. rh. lufra note SB, sf sa. 

•George Everson, “The Human Element in Justice," 10 J. Crim. L. 90 
(» 9 * 9 )- 
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‘The data of the Survey show marked differences in the 
extent to which parole is used in the various jurisdictions. 
This is not surprising when notice is taken of the varying fac- 
tors which influence the use of parole . . , differences 

in parole organizations, regional differentiations, variances in 
indeterminate sentence and parole eligibility statutes, wide 
differences in criminality rates between and within commu- 
nities, and greatly overcrowded prisons in some sections of 
the country. . . . Likewise, it is to be noted that within 

a given State the use of parole varies as between different types 
of institutions.” 

Its Use varies also from year to year. The tables of use, 
presented by the Survey with the foregoing caveat as to in- 
terpretation, show a variation from 94. per cent of prisoners 
released on parole in Indiana, New Hampshire and Vermont 
and 93 per cent in New York to 5 per cent in Maryland, 1 per 
cent in .South Carolina, and no releases in Idaho, V'irginia, 
and Mississippi."* 

In further illustration of the impossibility of guessing what 
is actually iKing done from what the statutes theoretically per- 
mit, is the educational program in the Wisconsin penitentiary 
as set nut in the Survey. But here, happily, the illustration 
is of actualities in excess of what one might expect from the 
statutes. The legislation itself merely authorizes the chap- 
lain of the prison to hold divine service, to instruct the prison- 
ers in their moral and religious duties, to act as librarian and 
to “devote not less than three hours per day, once in each 
week, and oftener, if the board of control shall consider it 
neccssiary, to instructing those prisoners who need such in- 
struction in the common branches of English education; and 
with the consent of the warden call to his assistance in such 
educational lalx)rs such convicts as he may deem qualified.” ** 

*' I’nited Slatc» Dtf|>arliiicni of Jusihc, TIh: .Altornn General’s Survey of Re- 
lease Procedures, Vol. IV, Parole (1919) p. ui. 

**Tbe lack in artu.1l practice of assistance to persons who hav>iffM<9(l(ased 
on parole it indicated by the data in Appendix N, p. 305. 

'*Wi»contin Stats. (1941) see. 5^.06. 
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This is far less broad and less explicit an authorization than 
is found in the statutes of several other states. Yet the At- 
torney General’s Survey of Release Procedures says of the 
Wisconsin state prison: 

“By an arrangement with the Wisconsin Free Library Com- 
mission, a series of reading courses were arranged on special 
topics for particular individuals. . . . It is reported in 

1934, that 'nearly 500 men are always taking these courses in 
75 to 100 different subjects.* . . . The list of reading 

courses includes the following: (giving 32 topics, from Ac- 
countancy and Aeronautics, through Landscape Gardening 
and Shorthand, to Upholstering and Woodworking). 
. . . In 1933, the contract shops were removed from the 

prison and the space formerly occupied by them given over to 
a full time educational director and a corps of inmate teachers 
for a school. With these arrangements, a regular day school 
in academic subjects and a cell-study program were also in- 
augurated.** “ 

By way of contrast is the North Carolina statute ** which 
specifically authorizes classes among the prisoners so that those 
who desire may receive instruction in various lines of edu- 
cation. Here the authority is as ample as it is in Wisconsin, 
but the utilization of that authority is quite different. The 
only comment of the Attorney General’s Survey of Release 
Procedures is that “fourteen prisons had no education pro- 
gram in 1936-37. These include the following: . . . 
North Carolina (Raleigh). . . .”** 

** United Statei Depeitment of Joftice, The Attorney General'* Survey of 
JteleMe mtooedwe*! Vol. V, Prnoii* (19)9) p. teS. 

•N. C Code (i9Jj) tec. 771 *. 

** United Stite* Department of Jiatke, op. at. twfrt note 94, at a)}. 

One find* farther illwtration, if any were needed, of the faA that the actual 
employment of a de*irahle practice cannot *afely be deduced front the eaMtenoe 
of a ttatnie andiorieinx or directing rach a practice, in the Recnminetidationi to 
the Legid atur e, New York Legielative Document (194*) No. 5a, Ninety- 
eeventh Annnal Rqioit of the Prieon Awociation of New York, p. at. Of S- 
mira KeCnautory h tap.— ^*The tnieni and ezpretied purpoee of ibi* iMthtiUoa 
wa* the bonrinf of the yontbfnl fint offender. The inlerveninf time, bowetror, 
hae witnaeaed a wide and marked d^artnre from the onginal thowghh tuifi *** 
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3. ASSISTANCE AFTER RELEASE 

As was pointed out in the preceding chapter, eidsting legis- 
lation makes practically no provision for assistance after re- 
lease from prison in the difficult problem of self-support 
without return to criminality. Neither, it can safely be said, 
is aDgthing efiFectively done in actuality by state agencies along 
these lines. Private agencies are helpful, but limited in their 
scope and facilities. In most states the parole authorities do 
find honest employment for the convicts they release on pa- 
role, but do not for those who are released because the term of 
imprisonment has expired. For neither are the state agencies 
legally obligated to help in finding continued employment, 
and the replies of parole authorities to interrogation indicate 
that practically nothing is done in fact by way of assistance 
after release from prison.” 

4. THE GENERAL NEGLECT OF PREVENTIVE PROCEDURES 

From various sources of information one is impressed by 
the fact that here and there, to some limited extent, a real ef- 
fort is being made to put into operation as effectively as pos- 
sible all the crime preventive procedures which the existing 
law pernuts. 

Nevertheless, one finds to the contrary such assertions as 
that of Viola lima, executive director of the Y oung Men’s Vo- 
cational Foundation: 

"The majority of youths released from reformatories 
. . . have no jobs or prospects of jobs, and many of them 

have no homes. . . . These youthful offenders are 
especially worth helping in their efforts at self-rehabilitation. 

cent ftodieii nude nt the institution, indicate that onl]r approxinutely one- 
fourth of the innutee are dm offenders, and over half are of low inteljigcnce. 
. . . The entire plan and program of the institution is reurded by virtue of 
the duractei of the prisoners senNnccd." 

"The fist of tbm replies will be fonnd in Appendix N, p. soy. 
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. . . True, many correctional institutions have vocational 
training programs and maintain workshops, however inade- 
quate. But too often the vocational traimng programs cor- 
respond to the v:ork needs of the institutions, and are not real- 
istically adjusted to industrial needs and job trends on the out- 
side*'*^ 

Perhaps the most severe arraignment of existing practices, 
as distinct from existing possibilities, is the simple, forthright, 
statistical assertion by the American Bar Association committee 
on sentencing, probation, prisoners and parole, which reads as 
follows: 

“A statement that IC)0,0CX5 penitentiary prisoners out of 
i62,cxx} were not being subjected to any conscious, organized 
rehabilitative efforts of an\ kind was not challenged by the 
American Prison Congress before whom it was made. 

‘^Volume of the Attorney General’s Survey of Release 
Procedures, which deals with penal and correctional institu- 
tions, 6nds that of 136,957 male prisoners in the institutions 
studied 30,000 were in camps which offered no rehabilitative 
facilities, 40,000 were housed in quarters so ov’er-crowded as 
to endanger health and morals, 55,000 were confined in idle- 
ness, and only 35,000 had the benefit of any organized educa- 
tional aalvities. 

“The reliable and comprehensive reports of the Osborne 
Association, in its successive Handbooks of .American ]*risons 
and Reformatories and its News Bulletin, shows that only 
here and there throughout the country has modern thought 
been put to practice.” 

Contrary to what was said at the beginning of this section, 
perhaps one can safely generalize concerning the actual utili- 
zation of methods better designed than punishment for the 
prevention of repetitious criminality. One may accept the 
generalization of that same committee ; ‘*F or the most part our 

** Report ibr 1939-40. Prr^nt author’} italia. 

** Repoit fmented to the Section of Criminal Law, annual meeting, Sept. 
1940, p.ao. 
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prisons and reformatories are operated much as they were be- 
fore the new concepts and techniques were known.” 

Ai an nolated comment, the “Recommendations to the Legislature,” New 
York Legislative Document (1941) No. 61, Ninety-sixth Annual Report of the 
Prison Association of New York, p. 1$, is ilIuminating^“IIL It is recom- 
mended that the psychiatric, psychological and allied professional Services elim- 
inattd in 1919 continu* to be rettored to the State Department of Correction.” 
PrcM^ writer’s italics. 
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Conclusions 

F rom all this welter of conflicting philosophies, from 
the available data of crime and criminals, from judicial 
opinions and from the content of legislative enactments, 
certain conclusions arc inescapable. 

In the first place the conventional, accepted idea of proper 
treatment of convicted criminals is still the traditional one of 
punishment. Theories upon which the use of punishment is 
justified have shifted in popularity. The form of the treat- 
ment has altered materially. Life imprisonment has largely 
been substituted for hanging; mutilation gave place to flog- 
ging and flogging in its turn to solitary confinement, or bread 
and water. The brutalities once part and parcel of punish- 
ment have been eradicated or ameliorated. Nevertheless, the 
essential character of the treatment imposed has not been 
changed; its form is different, but its nature still is punitive. 
That idea pervades judicial utterance and legislative enact- 
ment. The punitive purpose dominates both the content of 
the criminal law and its application. It is in fact the essential 
sum and substance of the law today. 

But though punishment is still clearly the purpose of the 
law, the purpose of the punishment is not so clear. The once 
academically popular notion that punishment should be im- 
posed only for the purpose of retribution, to the end of ex- 
acting an owed expiation, has passed into obsolescence. In 
the main it has yielded place to concepts of punishment as a 
preventive of new wrongdoing. But it is by no means obso- 
lete. It still affects both the content of the law and its ad- 
ministration. Today’s newer legislation can be accounted for 
in part only by recognition of the extent to sdiich the nDudva** 

8s 
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tioA oi revenge for injury accomplished has colored it. The 
instinctive desire for revenge, for the compelled repayment by 
an offender of a quid pro quo in suffering, is a social force 
which has never been wholly argued down, which has defi- 
nitely influenced the whole process of dealing with convicted 
criminals and which must necessarily be taken cognizance of 
in any proposal of legislation to be enacted. It seems safe to 
say, therefore, that the purpose of treatment of discovered 
criminals is a composite, in fluctuating proportions, of retro- 
spective, retributive satisfaction and of prospective hope. But 
no matter how strong the latter element of purpose, regardless 
of how emphatically the preventive purpose is stressed, the 
commonly accepted method of treatment, almost wholly re- 
lied upon, is still the infliction of unpleasant consequences for 
the sake of their effect upon the will of the sufferer — it is pun- 
ishment, in the usual connotation of that term. 

A second unavoidable conclusion is the relative ineffective- 
ness of this punitive process, particularly as a preventive of 
repealed crime by wrongdoers who have been subjected to it. 
The light of history precludes an assumption that its failure 
lies in the mildness of its punishments; the most drastic of 
ptenalties have proved equally inefficient. Nor is there sub- 
‘itantial evidence that its failures are caused by the infrequen- 
cies of its application. On the contrary its most obvious fail- 
ures and its most notable ones are predsely with the very in- 
dividuals to whom it has in fact been applied once, twice, or 
repeatedly. Whether or not a greater a.ssurance of punish- 
ment, a greater modicum of inevitability, would more effec- 
tively decrease the amount of first criminality one cannot say. 
Nor need one speculate — the problem of creating that 
greater assurance has already been «:truggled with too long to 
raise a probalnlity of its attainment. The effective possilulities 
of punishment as a preventive method must be measured by 
the actualities of the past and of the present. And by that meas- 
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urement the punitive method> particularly in its operation 
upon those to whom it has in fact been applied, has demon- 
strated its unsatisfactoriness beyond dispute. 

The reasons for this failure constitute a fairly obvious fur- 
ther deduction. I n the main the method fails because, though 
it may return its victims to sodal freedom with a strengthened 
desire to refrain from crime, it returns them also without the 
slightest increase in ability to do so. T oo often it returns them 
to freedom with only a wish to evade renewed punishment, no 
desire at all to abstain from crime. But whether it succeeds in 
creating a will to abstain, or merely a will to sin more safely, 
it operates only upon the will, not upon the capacity to abstain. 
Only when the treatment applied ceases, in part at least, to 
be a punitive method can it actively seek to better its subjects’ 
ability in self-support. The present system also fails as a 
preventive because, being punitive, it must release a subject 
at the end of his specified penal term, without regard to either 
his will or his capacity to refrain from further crime. It fails 
also because as a matter of fact it has been and still is a mass 
procedure which is not designed to protect its less vicious sub- 
jects from the character destructive contagion of other crim- 
inal mentalities. To these three basic causes of the failure 
of punishment to prevent repetition of crime must be added a 
fourth reason ; it leaves its victims, after punishment, to their 
own resources, without state assistance in the avoidance of fur- 
ther criminality. 

Though the process of punishment might conceivably be in- 
dividualized and the character-destructive effect of mass 
treatments might thus conceivably be remedied, the other 
causes of its failure are inherent; they are elements in the very 
definition of punishment ; they cannot, so long as the treatment 
of convicted criminals remains primarily punitive, be cor- 
rected. The failure of punishment cannot be prevented while 
the process of punishment is r^ned as the primary method 
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of treatment. Yet that the faults, and therefore the method, 
must be eliminated if society is to be successfully protected 
against repeated crime is an inescapable conclusion. Some 
fundamentally different method of treatment must be substi- 
tuted. The only question is as to the essentials of that substi- 
tution. 

Presumably the substitute could not wisely, even were at- 
tainment practicable, depart entirely from the notion of un- 
pleasant consequences as a result of conviction of wrongdoing. 
Prevention of repeated crime is but one objective, though the 
main one, of criminal law enforcement. The prevention of 
first crime cannot be ignored. Nor might it be altogether safe 
to disregard that vigorous insistence of the man on the street 
that wrongdoers be punished because they deserve to be pun- 
ished. It may well be doubted that disorder would increase 
and private persons might take into their own hands the ex- 
action of retribution if instincts of revenge were left unsatis- 
fied by official action. More likely, a public which believes 
that its freedom from crime is being adequately protected will 
acquiesce peaceably in w'hatevcr reasonable means are adopted 
for that end. Still, satisfaction of that undeniably prevalent 
wish for rctributory suffering as a consequence of injury done 
must be given some heed in consideration of any substitute 
for the common, punitive method of dealing with convicted 
criminals. 

In so far as the prevention of crime by others than the per- 
son dealt with is concerned, psychologists agree and history 
demonstrates that neither fear of monetar>’ amercement nor 
the physical distress of imprisonment are of material effect. 
What deterrence there may be springs from more subtle in- 
fluences; from the fear of public condemnation demonstrated 
through punishment, from the conduct habits and inhibitions 
created by open and notorious application in specific cases of 
what might otherwise be mere abstract formulations of 
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nght and wrong, from the instinct of individuals to conform 
with the expressed beliefs and demanded conduct of the herd. 
If this be so, punishment, in the sense of treatment admin- 
istered for the primary purpose of causing suffering, is not 
necessary to attainment of the end sought. All the deterrent 
effect, the explicit expression of group reprobation, the dem- 
onstration of its standards of right and wrong, its insistence 
upon conformity with its group ideas, can be expressed by con- 
viction and individualized corrective treatment as effectively 
as by conviction and stereotyped punishment. Whether the 
revenge instincts would be as well satisfied by the former as 
by the latter may be questioned. But what dissatisfaction 
might result, it seems safe to say, would operate only as an 
obstacle to adoption of the substitute treatment, not as a source 
of e^l resulting from its adoption. 

Let us say, then, that the treatment of convicted criminals 
need not be punitive, even for the accomplishment of those 
ends of the criminal law which are collateral to the effect of 
the treatment upon the individual himself. So long as the 
process of treatment emphatically demonstrates a reprobation 
of specific conduct and a condemnation of persons guilty of 
such conduct, it need not be designed primarily to cause pain 
or suffering. With that premise accepted, it is possible to pos- 
tulate affirmatively what the essence of the treatment should 
be. The extent to which desirable changes in the method of 
treatment could possibly be instituted under existing legis- 
lation has already been considered. The forced conclusion 
is that change which is real and fundamental enough to ac- 
complish the purpose can be brought about only through new 
legislation. Many of the necessary rehabilitative procedures, 
it is true, are in a sense authorized by existing statutes; others 
could be established without actual conflict with existing law. 
But some of the necessary preventives of repetition are not 
now permissible even by implication. Moreover, the whole 
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statutoiy structure is built upon the notion of "deterrence” 
through "punishment.” The ideas of "rehabilitation” and of 
active assistance in abstention from crime are not explicit 
enough to give character to administrative action. New laws 
are needed as a clear expression that newer procedures are 
de»red. 

~^he new legislation must be such as to eliminate the faults 
which cause the failure of the punitive system. Hence: 

It must limit the possibility of character degradation. 

It must keep dangerous persons under supervision, or even 
in segregation from society, for so long as their freedom is 
manifestly a danger. 

Above all it must set up every reasonable facility and pro- 
cedure for correcting the conditions which make an individual 
prone to crime and for increasing his capacity as well as his vill 
to abstain therefrom. 

And when it has done all that, and returns him to social 
freedom, it must continue its protection and must actively as- 
sist him in law-abiding conduct. 

The details of operation of these four prcxredures nuy vary 
widely i the essential matter is that they, regardless of their 
details, rather than mere punishment, shall characterize the 
treatment of convicted criminals. When that is brought to 
pass, the present intolerable burden of crime and punishment 
and unceasingly repeated crime despite the punishment can- 
not but be materially decreased. 
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Statutes and Related Materials 


the various compilations of this Appendix, the names 
of some states are absent from the list. This does not 
necessarily mean that there is no legislation whatever in 
those states relating to the particular subject matter, but 
rather that if there is any it does not appear to the compiler to 
be sufficiently pertinent or illuminating to warrant inclusion. 
In Arkansas and Florida, for example, there are statutory re- 
quirements that white and negro prisoners shall be kept sep- 
arate. In the list of statutes relating to “Separation of Types 
of Prisoners” (Appendix C), it would not be accurate to list 
these states as having “no provision” concerning classification. 
Yet the provision itself has no real relation to the matter under 
discussion. So also in some of the states there are provisions 
concerning various matters which if quoted apart from their 
context would be misleading unless accompanied by commen- 
tary. Thus, as the purpose of these statutory references and 
excerpts is not the furnishing of an encyclopedic statement of 
the law of each state, but is rather to exemplify the manner 
and extent to which certain philosophies of treatment have 
been expressed in legislation, the policy w'as followed of 
simply omitting from each list those stares in which nothing 
sufficiently illuminating was found. 

In listing the statutes which follow, no attempt has been 
made to determine their constitutional validity. For example, 
an early Alabama statute on suspension of sentence by the 
court Was held to be an unconstitutional attempt to transfer 
to courts the pardoning power granted by the constitution to 


*** Act» Extra Scisioa (191a) p. 54. 
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the governor. The courts in a few other states have shown 
similar reactions. It has seemed unnecessary^ however, for 
the purpose of this compilation, to search out the judicial de- 
acons concerning the legislation. 

Statutes pertaining specifically to the treatment of juvenile, 
or minor, or youthful prisoners are not generally included in 
this compilation, because such special provisions, by the very 
fact that they arc special, indicate nothing, except possibly by 
uncertain indirection, of the state’s policies concerning convicts 
in general. 

** Montgomery v. State, 131 Ala 1, 163 So. 363 (1933). 
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I N the absence of statute, the prevailing rule is that while 
courts may delay the imposition of sentence for various 
reasons, though usually not beyond the end of the term, 
they cannot suspend, except temporarily, the operation of a 
sentence already imposed. “It is a fundamental doctrine that 
no court has an inherent right to suspend the operation of a 
sentence theretofore pronounced by it. . . . Stating it con- 
versely, the power of the court to suspend sentence must come 
from statutory provisions, and not otherwise; and while some 
of our sister states hold differently, we are committed to this 
doctrine.” “Even if the courts at common law had the 
power to suspend sentences it would Ix: doubtful if we could 
reconcile that practice with our system of government. A sus- 
pension is nothing more than a reprieve, and an indefinite 
suspension is equivalent to a pardon or at least putting it in the 
power of the court to judge whether or not a duly convicted 
criminal should be punished. It would nullify the punish- 
ment for crime which is fixed by the legislature and which it 
is the duty of the judiciary to impose.” 

A few courts do adhere to the contrary opinion. “Courts 
have immemorial ly exercised the power of cither suspending 
sentence or deferring sentence to a particular day. . . . This 
power could not be taken away from them except by express 
and unequivocal statutory enactment.*’ “Although in many 
jurisdictions the power of the court to suspend execution of 
sentence has been denied as an infringement on the pardoning 

*** Pi(t«no V. B«"hly, sii low* 1*94, 1*96, tjt N. W. 799 ^193!). 

E* Parte FUher, 95 W. Va. 397, 400, lai S. E. aS 8 (i9a4>. 

“*Com. e* rel. McGinnit v, .Ashe, jio Pa. *89. *91, 199 All. i86 (1938}. 
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power of the executive, that doctnne has never prevailed in 
this state.” **• 

Statutes, however, have quite generally established a wide 
judicial discretion to refnun from imposition of punishment. 

Alabanu. Code (i94'0) tit. 42, sec. 19 ff. Courts from which 
appeal lies directly to court of appeals or to supreme court may sus- 
pend execution of sentence and place on probation, and may impose 
conditions upon the probationer, except when the sentence » to death, 
or to imprisonment for more than ten yc,-irs, or when the defendant 
has previously been sentenced in any jurisdiction for a crime involving 
moral turpitude. 

Arizona . 3 Code Ann. (1939) sec. 44-2229. “Where dis- 
cretion is conferred upon the court as to extent of the punishment” 
and “it shall appear that there are circumstances in mitigation of 
the punishment, or that the ends of justice will be subserved thereby” 
the court may suspend sentence and place on probatHin. 

Arkansas. Digest of Stats. (1937) sec. 4053. “Whenever, in 
criminal trials in a circuit court, a plea of guilt}’ sh.ill have been ac- 
cepted or a verdict of guilty shall have been rendered, the judge try- 
ing the case shall hare authorit}’, if he shall deem it best for the de- 
fendant and not harmful to society, to postpone the pronouncement 
of final sentence and judgment upon such conditions as he shall deem 
proper and reasonable as to probation of the person convicted. . . .” 

Califonm. Penal Code (1941) sec. 1203. If the court “shall 
determine that there are circumstances in mitigation of punbhment 
prescribed by law, or that the ends of justke would be subserved by 
granting probation to the defendant, the court shall have power in its 
discretion*’ to do so, unless the defendant has been convkted of any 
one of sixteen qiecified crimes and at the time of the crime or of his 
arrest was unlawfully armed with a deadly weapon, or unless he has 
previously been anywhere convicted of a felony. 

Colorado. 4 Suts. Ann, (1935) ch. 140, sec. I. The court, if 
satisfied dut the best interests of the public and of the defendant will 
so be served, may, with the approval of the district attorney, suqiend 

"•Coutufv V. Brown, ta N, H. 459, 4*0, 1 j| Atl, sjo (1916). 
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impositioii or execution of sentence for any crime except murder in 
the first or second degree. 

ConnecAcut. Gen. Stats. (1930) sec. 64.87, (1939 supp.) sec. 
14630. Except **after commitment to the Sute Prison” court may 
suspend sentence “when the mitigating circumstances clearly justify 
such action” and may, but need not, commit to a probation officer. 
**Tlofida. Stats. (1941) sec. 948.01. If it appears that the defend- 
ant is not likely again to commit crime and that the ends of justice do 
not require that he suffer a penalt}' the court may suspend the im- 
position of sentence and place him on probation. 

Grorgia. Code Ann. (1933) sec. 27-2501. Judge may of his 
own motion or a recommendation of jury reduce all felonies, except 
cenain specified crimes such as murder, rape, mayhem, arson, etc., to 
misdemeanors and punish as such. 

Sec. 27-2702. “Where it appears to the satisfaction of the court 
that the circumstances of the case and the public good docs not demand 
or require the defendant’s incarceration” the court may allow a person 
convicted of misdemeanor or of felony reduced to misdemeanor to 
serve time under supervision outside of chain gang, jaO, or other prison. 

(An act of the extra-session of 1937-8 appears to have broadened 
the foregoing somewhat, but was itself repe.'iled and the earlier law 
reinstated by sec. 27-2525, .^cts of 1939.) 

Itlaho. I Ann. Code (1932) sec. 19-2501. The judge may 
“commute the sentence and confine the defendant in the county jafl, 
or, if the defendant is of proper age, in the state industrial school, sus- 
pend the execution of judgment or withhold judgment on such terms 
and for such time as it may prescribe, and, in either event, may put 
the defendant on probation ...” unless he is convicted of treason 
or murder or has been previously convicted of felony. 

IlUnou. Rev. Suts. (1935) ch. 38, sec. 785 ff. (Jones Ann. 
Suts. 37.772 ff.) Court may, after entry’ of judgment when nothing 
remains to be done by the court except to pronounce sentence, admit a 
defendant to probation if it appears that the defendant “may be re- 
formed and that the interest of society will be subserved” unless he is 
convicted of one of twelve specified offenses, or has previously been 
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convKted of crime greater than a misdemeanor (with some excq>* 
tions). 

Induma. 4. Stats. Ann. (1933) sec. 9-2209. Court may su^nd 
sentence for any crime except murder, arson, burglaiy, rape, treason, 
kidnapping, or a second conviction of robbery, whenever it finds that 
the offense was committed under such circumstances that the convicted 
person “should not suffer the penalt>' imposed by law for such offense 
if he or she shall thereafter behave well, or whenever such court shall 
find and determine that by reason of the character of such person or the 
facts and circumstances of such case, the interest of society does not 
demand or require chat such person shall suffer the penalty. . . 

The court may impose conditions such as restitution, reparation, or 
the support of dependents. 

Iowa. Code (1939) sec. 3S00. The court before which a person 
has been contacted of any crime except treason, murder, rape, robbery, 
arson, or certain liquor-law violations, may suspend sentence and 
put him on probation if he has not previously been convicted of felony, 
is free from venereal disease, and is assured of suitable employment. 

Kamos. Gen. Suts. Ann. (1935) sec. 62-2203. Court may, 
before or after sentence has been pronounced, parole a person for 
the first time convicted, except for murder, forcible rape, arson, rob- 
bery, burglarj', or larceny of automobDe or livestock, if satisfied that 
“if permitted to go at large he wSl not again violate the law.” 

Kentucky. Acts (1936) ch. 30, p. 74. Court may suspend sen- 
tencing any person convicted of crime except one whose punishment 
is fixed by the jury at life imprisonment or death. Conditions such as 
reparation, restitution, or support may be imposed. 

Louisiana. Code of Crim. Proc. (1932) art. 530 ff. “When there 
is a conviction of any felony in the District Court of this state, except 
murder, rape, perjury, burglary of a dwelling, robbery, arson, incest, 
l^amy, abortion and assault with intent to rape, the court may sus- 
pend the sentence when the jury shall find in their verdict that the 
defendant has never before been convicted of a felony in this state or 
any other state and shall recommend that the sentence be suspended.** 
The defendant may demand testimony as to his general reputatmo M 
an aid to the jury in deciding whether or not to to recommend. 
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Maine. Rev. Stats. (1930) ch. 146, sec. 26. “Sentence shall be 
imposed upon conviction . . . provided that the court . . . may 
in its discretion continue the matter for sentence, suspend sentence or 
suy the execution of sentence. ...” 

Maryland. Ann. Code (1939) art. 27, sec. 680. “The courts 
may suspend sentence generally or for a definite time, and may make 
suc^T orders and impose such terms ... as may be deemed 
proper. ...” 

Massachusetts. 9 Ann. Laws (1933) ch. 279 sec. i ff. Court 
may suspend execution of sentence and place on probation, except 
where penalty is punishment by death or imprisonment for life, or 
for a crime an clement of which is being armed with a dangerous 
weapon, or in cases of second conviction on felony charge or certain 
other exceptions. 

Michigan. 3 Comp. Laws (1929) sec. 1 7371. (.Mich. Stats. Ann. 
§ 28.1 131.) Court m.-i) place a first offender on probadon after con* 
viction of any crime except murder, treason, robbery armed, breaking 
and entering an occupied dwelling in the night time, “where it ap- 
pears to the satishiction of the court that the defendant is not likely 
again to engage in an offensive or criminal course of conduct and that 
the public good does not require that the defendant shall suffer the 
penalty imposed by law.” 

Minnesota, 3 Mason’s Swts. (1927) sec. 9936. Courts of record 
may place on probation “any person who has been convicted of the 
violation of a municipal ordinance or by-law, or of any crime for 
which the maximum penalty provided by law does not exceed im- 
prisonment in the state prison for ten years,” and may stay the execu- 
tion of such sentence whenever it is of the opinion that the welfare 
of society does not require that he shall suffer the penalty imposed by 
law. The court may also suspend the sentence of one who has been 
sent to the county jail, even after it has been partially served. 

M'umsiffi. Code Ann. (1930) ch. 21, sec. 1298. Circuit courts 
in misdemeanor cases are authorized to suspend the sentence and to 
suspend execution of a sentence or any part thereof. 

Mittouri. I Rev. Stats. (1939) sec. 4201. Courts may “parole 
first offenders sentenced to the penittntiary for any crime but murder, 
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nptf anon, or robbery,” if satisfied that they will not again violate die 
law. They cannot so parole after delivery of the offender to the warden 
of the penitentiary. 

Montana, 5 Rev. Codes (193s) mc. 12078. The court “nuy 
suspend the execution of sentence and place the defendant on proba- 
tion” if he has never before been imprisoned for crime and appears 
not likely to again engage “in an offensive course of conduct.” This 
provision does not apply to persons convicted of murder, arson, bur- 
glary of an inhabited dwelling house, incest, sodomy, rape without 
consent, assault with intent to n^ie, or administering a poison. 

Nebraska. Comp. Suts. (1929) sec. 29-2214.. The court may 
“enter an order, without pronouncing sentence, suspending further 
proceedings, and placing the accused on probation,” if he believes that 
the accused will refrain from further criminal acts. This seems not to 
be applicable to second offenses of murder, treason, rape, arson, bur- 
glary, robbery, or larceny. 

New Jersey, i Rev. Stats, (1937) sec. 2:199-1. The court may 
su^nd the imposition or execution of sentence for any crime or of- 
fense “when it shall appear that the best interests of the public as well 
as of the defendant will be subserved thereby.” 

New Mexico. Sbts. Ann. (1941) see. 38-1204. The justice of 
the peace may suspend sentence where defendant is a minor or is 
hudiand or wife of the prosecuting witness. 

Sec. 42-1701. A court may “suspend any sentence imposed upon 
such terms and conditions as it shall deem proper, and such sentence 
shaO go into effea upon order of the court upon breach of any such 
terms or conditions by the person convicted.” 

New York. 39 McKinney’s Consol. Laws Ann. (1938) sec 
2188. The court may su^iend sentence or impose sentence and sus- 
pend execution, except in cases where the penalty is death or life im- 
priKuunent or an armed felony or a fourth febny offense. 

North Carohna. Code Ann. (1935) sec. 4665 (1). Courts of 
nearA may su^nd impositioo or execution of sentence and place the 
defendant on prabatiaa, or iaqiosc a fine and abo place the defendant 
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on probation; except Cor Crimea punahable bjr death or life imprinn* 
ment 

Uwrth Dakota. Comp. Lawt (1913) aec. 10950. The court may 
su^nd the execution of sentence and place on probation, except in 
case of certain crimes listed, defendants never before imprisoned. 

OAm. Throckmorton’s Code Ann. ( 1 940) sec. 1 345 i-8b. “Any 
court sentencing a person for mbdemeanor forbidden by statute or 
ordinance, may at the time of sentence remit the same or suspend such 
sentence in whole or in part.” 

Sec. 13452-1. The court may suspend imposition of sentence and 
place the defendant on probation, if it appears that hk character and 
circumstances are “such that he is not likely again to engage in an 
offensive course of conduct, and the public good docs not denumd or 
require that he be immediately sentenced;” except where the con> 
viction has been for murder, arson, burglary, incest, sodomy, rape, as* 
sault with intent to rape, and poison. 

Oklahoma. Stats. (1941) tit. 22, sec. 99 1 . “Whenever any per* 
son shall be convicted in any court of record for any crime other than 
murder, manslaughter or arson, the Judge trying said cause may, 
after sentence, suspend said judgment and sentence, and allow said 
person so convicted to be released on his own recognizance. . . .” 

Oregon. 3 Comp. Laws Ann. (1940) sec. 26-1224. “The 
courts having jurisdiction of criminal or quasicriminal actions . . . 
when it shall appear that the best interests of the public as well as of 
the defendant will be subserved thereby, shall have power to su^nd 
the imposition or execution of sentence for any crime or offense, and 
also shall have power to place the defritdant on probation for definite 
or indefinite period, not to exceed five years.” 

Sec. 26-1230. All courts and judges have the power to parole per- 
sons, "as hereinafter provided,” 

Sec. 26-1231. First offenders whose sentence does not exceed ten 
years, may be considered by the court — and at its discretion it may 
“parole such person and permit him or her to go and remain at large 
under the supenririon of the court, the supervision of any 
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prisoners’ aid society. . . . ” The court has no power to parole 
after the prisoner has been delivered to the penitentiary. 

Petmtylvmua. Purdon’s Stats. Ann. (1930) tit. 19, sec. IO51. 
The court shall have the power to suspend sentence, and place the 
defendant on probation for a definite period, if tlie crime convicted 
for is not murder, poisoning, kidnapping, incest, sodomy, buggery, 
rape, arson, robbery, or burglary, and if “it docs not appear to the 
said court that the defendant has ever before been imprisoned for crime, 
either in this State or elsewhere.” 

Rhode Island. Gen. Laws (1938) ch. 496, sec. 18. “Whenever 
any prisoner shall be arraigned before the superior court, and shall 
plead guilty ... he may he at any time sentenced b}' the court; 
provided, that if at any time the court forinallv defers sentencing the 
defendant, and thereupon a written agreement concerning said de- 
ferring of sentence is entered into between the attornev-general and 
the prisoner, and filed with the clerk of said court, thereafter the 
court may only impose sentence within five sears from and after 
the date of such written agreement. ...” 

South Carolina. I Code of Laws (1942) sec. 1039. “The circuit 
judges of thb State shall have the power and authority, in their dis- 
cretion, to suspend sentences imposed bj- them, upon such terms and 
upon such conditions as in their judgment may be fit .and proper: Pro- 
vided, Said power and authorit)' sh.all not extend to cases of felony.” 

Acts and Joint Resolutions ( 1942) Act No. ^62, sec. l. “. . . 

That after conviction or plea for any offense, except a crime punishable 
by death or life imprisonment, the judge of any Court of record with 
criminal jurisdiction at the time of sentence may suspend the imposi- 
tion or the execution of a sentence and place the defendant on proba- 
tion. ...” 

South Dakota. Code (1939) sec. 13.5201. “The judge of any 
court having jurisdiction to try an offense where the sentence does not 
exceed one year shall have power to parole the defendant . . . ,” 

provided H is the defendant’s first conviction. 

Tetmestee. Michie’s Code Ann. (1938) sec. 1 1822. Judge naay 
suspend sentence tiU next term of coun “if it shall appear . . , 

that the priwner is only technically guilty, or that there are ctreum- 
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stances or conditions . . . tending to mitigate his ofFense, or if it 

is the prisoner’s first ofFense, and it is not likely that he will again engage 
in an offensive and criminal course of conduct if released, and in the 
opinion of the presiding judge the public good does not require that 
the defendant shall suffer the disgrace of imprisonment. . . . ” 

In the meantime the defendant may apply to the governor for a pardon. 

Texas. 3 Vernon’s Code of Crim. Proc. (1925) art. 776. 
“When there is a conviction of any felony in any district or criminal 
district of this State, except murder, perjurj', burglary of a private 
residence at night, robber}*, arson, incest, bigamy, seduction, and 
abortion, and the punishment .assessed by the jury shall not exceed five 
years, the court shall suspend sentence upon written, sworn applica- 
tion made therefor by the defendant, filed before the trial begins.’’ This 
applies to first ofFenden only. 

Art. 776a. “When a defendant has entered a plea of guilty and 
h.'is waived his right of trial by Jury, and has consented to be tried by 
the Court and there is a convietbn of any felony, except murder, per- 
jury, burglar}* of a private residence at night, robberv, arson, incest, 
bigamy, seduction and abortion, and the punishment . . . shall not 
exceed five years, the Court sh.all have the right and power to sus- 
pend the sentence of the defendant during his good behavior.” This 
also applies only to first offenders. 

(Art. 776a was .added by Acts ( 1931 ) ch. 43, sec. 4-) 

Utah. 6 Code Ann. ( 1943) sec. 105-36-17. Court can suspend 
imposition or execution of sentence and place on probation with con- 
ditions, as requiring payment of fine, or restitution, etc. 

Vermont. Pub, L.iws (1933) sec. 8872. State probation oflicer 
may be directed by the court to investigate a certain case, and he may 
recommend that in such a case the “person, if convicted, be placed on 
probation. Such court shall pass sentence on the accused, if he is 
convicted, and may then suspend all or part of such sentence and place 
the person ... in the care and custody of the state probation of- 
ficer. ...” 

VirpsM. Code (1942) sec. 1922b. “After a plea, a verdict or 
a judgment of guil^ in any court having jurisdiction to hear and de- 
termine the offense, with which the prisoner at the bar is charged, 
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if there be drcumstances in mitigation of the offense, or if it appear 
comp at i ble with the public interest, and in any case after a child has 
been declared delinquent or dependent, the court may suspend the 
imposition or the execution of sentence, or commitment and may 
also place the defendant on probation under the supervision of a pro- 
bation officer, during good behavbr, for such time and under such 
conditions of probation as the court shall determine. . . Such 

su^nsion is forbidden in cases of second conviction for driving while 
drunk. 

Weshmgton. 4 Remington’s Rev. Stats. Ann. (1932) sec. 2280. 
"Whenever any person never before convicted of a felony or gross 
misdemeanor shall be convicted of any crime except . . . , the 

court may in its discretion, at the time of imposing sentence upon such 
person, direct that such sentence be stayed and su^nded until other- 
wne ordered by such court, and that the sentenced person be placed 
under die charge of a parole or peace officer during the term of such 
su^nsion, upon such terms as the court may determine. In no case 
shall a sentence be suspended under the provisions of this section un- 
less the prisoner if sentenced to confinement in a penal institution be 
placed under the charge of a parole officer, who is a duly aiqmntcd 
and acting officer of the institution to which the person is sentenced." 

10 id., sec 10249-53. After conviction by plea or verdict of guiliy 
of a felony offense, the court, upon application or its own motion, 
iw^ summarily grant or deny probation, or may hear and determine 
later the matter of probation, and the conditions, if granted. Pro- 
vided probation shall not be granted to any person not eligible to 
receive a suspended sentence. 

West Virgom. Code Ann. (1937) sec. 6291 (8) ff. Courts 
of record mug su^nd imposition or execution of sentence of persons 
convicted far the first time of a felony for which the maximum pen- 
alty ii less than life imprisonment, and of misdemeanants regardless 
of previous conviction. 

WsfeoniOT. Stats. (1941) tec 57.01. Court may suspend •cn- 
fence, except sentence for murder, causing death by injury to railroad, 
armed assault and theft, kidnapping, breaking and entering armadt 
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bulk robbery, burglary with oqilotivee, pandering, and deserting 
wife and child; if it appears that the “character of the defendant and 
the circumstances of the case indicate that he is not likely again to 
commit crime.** Upon such suspension, the prisoner is placed on pro- 
bation. 

.^WyofiuHg. Rev. Suts. (1931) sec. 33-1501. First offenders 
found guilty of any felony except murder, rape or arson may be pa- 
roled by the court at its discretion. 

District of Columbia. Code (1940) tit. 24, sec. 102. The dstrict 
court has power, except in cases of treason, homicide, rape, arson, Idd- 
napping, or a second conviction of felony, to place the defendant on 
probation “when the best interests of the puUic as well as of the de- 
fendant** will be promoted thereby. 

Federal. 18 U.S.C.A. sec. 724. Courts have power, “when it 
shall appear to the satisfaction of the court that the ends of justice 
and the best interests of the public, as well as the defendant, will be 
subserved thereby,** to “suspend the imposition or execution of sen- 
tence and to place the defendant upon probation,” for not over five 
years, except after conviction of a crime punishable by death or life 
imprisonment. 

The court has no power to release on probation after sentence is 
begun. United Sutes v. Murray, 275 U. S. 347 (1928). 
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Release After Commitment 

O NCE imprisonment has begun, the pos»bility of 
character deterioration as a consequence thereof has 
also begun. In everj- state the deterioration can be 
stopped because the imprisonment can be terminated before 
expiration of the period specified in the sentence by the gover- 
nor or by a specially created board. The variant extent to 
which such boards are given power to act is shown in the fol- 
lowing statutes. In some states, as in Alabama, Iowa and 
Miimesota, immediate release is permitted if the parole board 
thinks wise. In others, such as Connecticut, Georgia, or New 
York, immediate release appears possible, though the statute 
is not precise. In Delaware it is permitted under certain lim- 
ited conditions. In others, such as Indiana and Wyoming, 
prisoners in certain institutions, but not those in others, can 
be immediately released. In the great majority of jurisdic- 
tions, however, boards are not authorized to release until a 
spedtied period of imprisonment has elapsed. In none of the 
statutes is the authority to release expressly predicated upon 
the danger of character degradation. 

Alabama. Code ( 1940) th. 42, sec. 1 IT. The board of pardons 
and paroles is “charged with the duty of determining what prisoners 
serving sentences in the jails and prisons of this state may be released 
on parole and when and under what conditions." There appears to 
be no limitation upon the promptness with which the board may act. 

Arizona. Code Ann. (1939) sec. 47-110 ff. The board of 
paroles may release any prisoner confined upon an indeterminate xn- 
tence whoK minimum term of imprisonment has expired. 

Arkomas. Digest of Stats. (1937) sec. 12734. The board may 
releax on parde after xrvicc of the minimum xnxnce, or one-third 
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of a definite sentence. Persons confined in the boys’ industrial school 
may be paroled at any dme. 

Calif ornia. Penal Code ( 1 94. i ) sec. 3049. In general, board of 
prison terms and paroles m.ay release from confinement after at least 
half the minimum term of sentence h;ts expired, but numerous col- 
lateral provisions require longer terms of imprisonment in specified 
types of case. 

Statutes and Amendments (1941) ch. 937, sec. 1766. Convicts 
committed to the Youth Correction .\uthority may be released at any 
time. 

Colorado, i Stats. Ann. (1935) cli. 48, secs. 547. 538. Per- 
sons committed under indeterminate sentence may be released after 
expiration of the minimum term. 

Conttfciu'ut. Gen. St.it-.. ( 1930) sec. 6509, (1939 supp-) sec. 
I47<^e. “Any person sentenced to the State Prison, after having been 
in confinement under such sentence for not less than the minimum 
term” may be released on parole. 

But, Gen. St.its. f 1930) see. 1998, (1935 supp.) sec. 787c pro- 
vides that “Jurisdiction over the granting of, and authorit)' to grant 
. . . releases, conditioned or absolute, in the case of any person 

confined in the State Prison . . . shall be vested in the board of 
pardons. Said board shall have authority to grant pardons, conditioned 
or absolute ... at any time.” 

Gen. Stats. (1930) sec. 18301!. .Males between sixteen and 
twenty-five if sentenced for less than life may be committed to state 
reformatory. Board of directors of reformatory may release on pa- 
role, apparently at any time. 

Dglawarr. Rev. Ccxle (1935) sec. 4150. Prisoners sentenced 
for a year or more m-iy be, with some specified exceptions, paroled 
after one-half of the term has been served. In case of peculiar mental 
or physical conditions requiring special treatment, parole for that pur- 
pose may be granted at any time. 

FUriJa. Stats. (1941) sec. 947.16. Persons sentenced to more 
than one year of imprisonment .are eligible for parole after six months. 

Georgia. Code Ann. (1933) sec. 77-504. The statute, unlike 
its predecessor statute, makes no requirement of a minimum tenn 



io8 THE PREVENTION OF REPEATED CRIME 


before parole. It gives the prison and parole commission power to 
parole ‘‘upon the prison record of said .prisoner and his history be* 
fore his conviction.” This may, implication, require at least tome 
time in prison. 

Idsho. 1 Code Ann. (1932) sec. 19-3908. Prisoners may be 
paroled after service of the minimum of a sentence. 

lUinais. Rev. Stats. (1935) ch. 38, sec. 807. (Jones Ann. Stats. 
37.763.) “No prisoner . . . shall be eligible to parole . . . 
until he or she shall have served the minimum limit or duration of im* 
prisonment recommended in the advisory recommendation of the 
court in which sentence was imposed” or in the case of sentence for 
a ^cific time, one-third of that time. 

Indiana. 4 Stats. Ann. (1933) secs. 13-246, 13-410, 13-620, 
13-712, 13-921. Prisoners in the sute prison and in the prison for 
women can be paroled after service of a minimum sentence. Those 
in the state reformatory and schools for boys and girls may be pa- 
roled at any time. 

Iowa. Code (1939) secs. 3786, 3787, 3788. The board of pa- 
role has power to parole persons committed to the penitentiary, or 
reformatories, and make its own rules and conditions of parole. Ap- 
parently it could, so far as the law is concerned, release without any 
minimum term. 

Kansas. Gen. Stats. Aiui. (1935) sec. 62-1525. The priwn 
board is given power to parole but only after the minimum term hat 
been served. 

KassUseky, Carroll’s Suts. (1930) tec. 3828-2. Prisoners must 
serve at least half of a sentence of imprisonment for less than ten years, 
and at least six years of a longer senunce. 

Sec. 2095C-3. Youthful offenders confined in the state reforma- 
tories may apparently be released at any time. 

Losduana. Code of Crim. Proc. ( 1932) art 725. Only peraons 
serving indeterminate sentences may be partded and then only after 
service of the minimum term. 

liaina. Rev. Stats. (1930) ch. 147, sec. 28, as amended Laws 
(1933) ch. 153, sec 1. Parole it p er m i tted only after aanrke of 
die minimum lenn of icatence with the deduedoa provided hjr b«r. 
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MaryUmi. Ann. Code (1939) art. 41, sec. 74 S. Apparendjr the 
only parole power is vested in the governor, but he may release at 
any time. 

Massachusetts. 4 Ann. Laws (1933) ch. 127, sec. 128 ff. Pris- 
oners in state institutions must serve at least two-thirds of a minimum 
sentence before parole. It is possible to read the statute as permitting 
parole from jails and workhouses at any time. 

Michigan. 3 Comp. Laws (1929) sec. 17543-43. (Mich. Stats. 
Ann. § 28.2103.) Parole may be granted only after service of a 
minimum sentence, unless at request of the parole board the trial 
judge or his successor recommends earlier release. 

Minnesota. 3 Mason’s Stats. (1927) sec. 10765 ff. Except to 
persons serving a life sentence, parole may be granted at any time, 
with no requirement of minimum period of imprisonment. But sec. 
10824 requires service of a minimum sentence by persons committed 
to the state reformatory. 

Mississifpi. Appears to have no parole provisions, though gov- 
ernor may grant a conditional pardon at any time. 

Missouri. 2 Rev. Suts. (1939) sec. 9163. .Apparently the parol- 
ing process is a phase of the pardoning power, administered by an 
advisory board. Releases could probably be made at any time if the 
board should choose to so advbe. But sec. 9120 requires that persons 
committed to the reformatory must serve seven-twelfths of the time 
for which sentenced. 

Montana. 5 Rev. Codes (1935} sec. 12264 ff> Prisoners must 
serve one-half the term, or a minimum term, fur which sentenced. 

Nebraska. Comp. Stats. (1929) sec. 29-2623. Parole cannot be 
granted until the minimum term of sentence has expired. 

Sec. 83-1501. Certain feeUe-minded prisoners must submit to 
sterilization before parole. 

Sec. 83-1403. Females committed to the women’s reformatory 
may be paroled at any time. 

Nevada. Comp. Laws (1929) sec. 11569 ff. The board may 
release on parole after one year of imprisonment, less time off for 
good conduct 
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fiew Hamfshire. Rev. Laws (1942) ch. 429, see. 22. 
Release on parole may be granted after the expiration of the minimum 
term of sentence. 

New Jersey, l Rev. Stats. (1937) secs. 2:198-1, 30:4-145 £F, 
30:4—106. The board of pardons may grant parole at any time. The 
board of managers of state institutions may parole only at expiration 
of the minimum term, but apparently an inmate of the reformatory 
could be released at any time. 

Nerv .Mexteo. Stats. Ann. (1941) sec. 42-1701 £F. Prisoners are 
not eligible for parole until the minimum sentence has been served. 

New York. loB McKinney’s Consol. Laws .^nn. (1938) sec. 
212. As to persons confined under indeterminate sentence, “The 
time of his release shall be discretionar)’ with the board of parole, but 
no such person shall be relea<>ed until he has served such minimum 
sentence nor until he has served one year.” 

Under sec. 281 it is possible that persons confined in the reformatory 
could be released at any time. “The board of parole of a reformatory, 
in accordance with rules adopted In* such board . . . may condi- 
tionally release a prisoner.” No minimum time of confinement is men- 
tioned. 

Secs, 200 ft. seem to gne local boards certain powers to parole at 
any time. 

North Carolina. Code Ann. (1935) sec. 7757 (9}. Parole by 
the governor under the statute, as distinct from his constitutional 
power, is permissible, when the prisoner has served one-fourth of his 
minimum sentence, or one-fourth of a definite one. 

North Dakota. Comp. Laws (1913) sec. 11097 fl., amended. 
Laws (1939) ch. 130, p. 195. The board of pardons apparently can 
release at any time, but the sutute requires application for release to 
be filed at least thirty days before a meeting of the board, which can 
consider such applications only twice a year. 

Ofiao. Throckmorton’s Code Ann. (1940) sec. 2210. “At the 
expiration of the minimum sentence diminished as herein provided, 
each fvisoner shall be eligible for parole as provided by law.” 

Okiahoma. Stats. (1941) tit. 57, sec. 34S> Any convicted person 
ii eligftle for partde immediately. 
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Oregon. Comp. Laws Ann. (1940) sec. 26-2305. The board 
of parole may establish rules and regulations for the parole of any 
prisoner except fourth offenders and those sentenced to death, but 
persons over 20 years of age and sentenced to more than 5 years im- 
prisonment for ccrt.n'n crimes must have served at least one-third 
,of the sentence. 

Pennsylvania. Piirdon’s Stats. Ann. (>930) tit. 6 1, secs. 292, 
308, 570. Prisoners in the state penitentiaries must serve the minimum 
term of sentence, but those in the state industn.1l schools can be pa- 
roled at any time, subject, however, to a wait from the meeting of the 
board at which application is made until the nc,vt meeting. 

Rhode Island. Gen. L.iws {1938) ch. 617, sec. 3 ff. Prisoners 
in the state prison or county jails must serve at least half the period for 
which sentenced. 

South Carolina. 2 Code of Laws (1932) sec. 3099. Parole 
appe.irs to be under the governor's constitutional power and may take 
place at any time. 

South Dakota. Code (1939) sec. >3-530!. The governor may 
parole a convict serving an indeterminate sentence after he has served 
the minimum less good time allowance, or a convict under a deter- 
minate sentence after he h.is served .1 stated proportion, depending on 
his age, of the sentence. 

"Tennessee. Michic’s Code .^nn. (1938) sec. H797 (14)- Pris- 
oners must serve minimum sentence or at least one year before being 
paroled. 

Texas. 3 Vernon’s Code of Crim. Proc. (1925) art. 959. “Meri- 
torious prisoners . . . may be allowed to go upon parole . . . 
subject to the provisions of this title, (apparently no time restrictions) 
and to such regulations and conditions as may be made by the Board of 
Prison Commissioners, with the approval of the Governor.” 

Utah. 4 Code Ann. ( >943) sec. 67-0-7. Relc.ise on parole may 
be granted any time after conviction except when sentence is for first 
degree murder. There is no statutory requirement of delay resulting 
from formal necessities of application or consideration. 
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VtrmoHi. Pub. Laws (1933) secs. 888s» 8888. The governor 
nuy grant a conditional pardon on application of any person sentenced 
for the term of a year or more. 

Vir/mia. Code (1942) sec. 1922b. In cases of conviction for mis- 
demeanor the court may suspend any unserved portion of the sentence. 

WasKtngton. 10 Remington’s Rev. Suts. Ann. (1932) sec. 
10249-2 S. At least six months must elapse before the period of im- 
prisonment is fixed by the board; parole may be granted at any 
tune thereafter. 

West Vwrpme. Code Ann. (1937) sec. 6291 (23). Prisoners 
not under life sentence who have not previously been twice convicted 
of felony are “eligible for parole at any time.” 

Wiieonsm, Stats (1941) sec. 57.06. Prisoners must serve at 
least the minimum or one-half the maximum sentence, whichever 
is less, before being paroled. 

Wfoming. Rev. Suts. (1931) secs. 33-X303. 80-301. Con- 
victs generally are eligible for parole only after service of the minimum 
sentence. Prisoners in the industrial institute can be released on parole 
at any dme. 

Dutriet of Columhia. Code ( 1940) tit. 24, sec. 204. “Whenever 
... it shall appear to the Board of Indeterminate Sentence and 
Parole . . . that any prisoner serving an indeterminate sentence 
is fitted by his training for release, that there is a rea.sonable probability 
that such a prisoner will Uve and remain at liberty without violating 
the law, and in the opinion of the board such release is not incom- 
patible with the welfare of society, said Board of Indeterminate Sen- 
tence and Parole may, in its discretion, authorize the release of such 
prisoner on parole. ...” Apparently no minimum service of 
sentence is retpiired. 

Federd. 18 U.S.C.A. sec. 714. Every prisoner confined for a 
definite term of over one year, or for life, may be released on parole 
if he has served one-third of the time for which sentenced, or fifteen 
yean if sentenced fat life. 

Se& 723. Nothing in section 714 shall be deemed to impav the 
power of the President to grant a pardon or commutation. 
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Separation of Types of Prisoners 

E ffective classification and separation of prisonen 
for the purpose of preventing character destructive 
contacts appears scarcely to have been thought of by 
legislattires, except in terms of age, or, occasionally, in respect 
to the difference between first offenders and recidivists. Illi- 
nois gives perhaps the broadest powers of classification, au- 
thorizing such ^‘divisions’* as seem expedient in the light of 
considerations relating to age and character, separation of 
first offenders from recidivists, psychiatric conditions, and 
“such other criteria of classification as may be dictated by peno- 
logical sdence.” Louisiana also authorizes classification “ac- 
cording to the most modern and enlightened system of ref- 
ormation.” Michigan requires examination of each indi- 
vidual in order that he may be confined “in the institution 
suited to the type of rehabilitation required in his case.” 
These, however, are the exceptional statutes. And even in 
these states the effective operation of the classification system 
must depend upon the extent to which actual fadlities for it 
have been provided. 

In the great majority of states two or more types of institu- 
tion have been set up; one for adults, another for younger of- 
fenders, and perhaps others, such as “prison camps,” for con- 
victs requiring less rigorous discipline, or less absolute confine- 
ment than others. The permissible “classification” is then ex- 
tended to placement in one or another of these institutions. 
Within the range of the various institutions existing in the 
state, the problem of separation and limitation of harmful con- 
tacts is well enough solved. But as a rule the range of institu- 
tions and consequent opportunity for clasrificadon is narrow. 
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Statutes applicable to jails only are not included herein. 

Alabama, Code (1940) tit. 45, sec. 38. “All state convicts un- 
der eighteen years of age shall, at the discretion of the director, be 
separated and worked ap-irt, as far as practicable from all other con- 
victs, at a place to be designated as a reformatory, . . . keeping 

in view their moral and intellectual improvement,” and the director 
may remove from the reformatorj’ any convict if it appears that “by 
his conduct he is not benefited” b>' confinement therein. 

The Code Ann. (1928) included the following provision: 

Sec. 3585. *‘The board may order transfer of a convict from one 
prison to another as it thinks expedient.” 

California. Statutes and Amendments ( 1 94 1 ) ch. 937, sec. 1 766. 
Youthful convicts committed to the Youth Correction Authority may 
be confined under such conditions as the Authority from time to time 
considers wise. 

Connecticut. Gen. Stats. (1930) sec. 1982. Any prisoner under 
thirty years of age having less than ten years of minimum sentence to 
serve and who “in the opinion of the board of directors of the prison, 
would be benefited by the training provided at the Connecticut Re- 
formatory, may be transferred” thereto. If he proves not amenable 
to reformatory methods he may be returned to the prison. 

Sec. 1837. Prisoners may be transferred from the reformatory to 
the Junior Republic, if the latter b wOling to receive them. 

Delaware. Rev. Code (1935) secs. 4 1 34, 4148. Prisoners of 
tender years and those young in crime must be separated from the 
older and more hardened criminals. 

Georgia. Code Ann. (1933) sec. 77-519. The prison commis- 
sion is authorized to transfer prisoners from one penal institution to 
any other penal institution in the state and may reijuire that youthful 
or first ofifenders be segregated from other prisoners. 

Sec. 77-346. The prison commission is authorized to segregate con- 
victs between the ages of 1 6 and 2 1 from contact with confirmed crim- 
inals and to transfer any prisoner under 18 to the Georgia State 
Training SchooL 
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Sec. 77-347. “The Priton Commianon is authorized to provide 
separate camps or quarters and to segregate prisoners and convicts ac- 
cording to their individual characteristics or tendencies.” 

lUinoit. Rev. Stats. (1935) ch. 108, sec. 106. (Jones, Ann. 
Suts. 99.089.) The department of puUic safety may determine 
divisions of the penitentiary system, to include a p^chiatric division 
and such others “as it may deem expedient in light of considerations 
relating to the age and character of the inmates, the nccesrity of pre- ^ 
serving first offenders from contact with recidivists, and such other 
criteria of classification as may be dictated by penological science. . . 

Ch. 108, sec. no. (Jones Ann. Suts. 99.093.) The department 
of public safety has “full power to transfer prisoners from one di- 
vision to another as often as the nature of the individual case or the 
exigencies of administration nuy require." 

Iowa. Code (1939) secs. 3732, 3751 ff. The board of control 
may transfer prisoners from penitentiary to reformatory or from re- 
formatory to penitentiary, but prisoners over thirty years of age must 
be placed in the penitentiary. 

Loimiana. Code of Crim. Proc. (1932) art. 1432. The board 
of control may make rules “for the grading and classifying of the 
convicts according to the most modern and enlightened system of 
reformation. ...” 

Marylaful. Ann. Code ( 1939) art. 27, sec. 788. Board of cor- 
rection may transfer prisoners back and forth between the house of 
correction and the penitentiary whenever it deems that “prison dis- 
cipline’’ wfl] be furthered thereby. 

Mmttachusrtu. 4 Ann. Laws (1933) ch. 127, sec. 97 ff. Pri»* 
onen in the sute prison may be removed to the reformatory and re- 
turned again to prison, or may be moved from reformatory to state 
farm or jail. 

Mietigan. 3 Comp. Laws (1929) sec. 17543-65. (Mich. Stats. 
Ann. S 28.2125.) Under the rules promulgated by the director with 
the approval of the commission, the assistant director in charge of the 
bureau of prisons may cause the transfer or re-traasfer of any pris- 
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oner from any penal institution to which he was committed to any 
other penal institution, or temporarily to any state institution for medi> 
cal or surgical treatment. 

Sec. 17543-67* Promptly after confinement prisoners are to be 
given physical examination and cla^fied. The classification committee 
shall “make and complete a comprehensive study of such pruoner, in- 
cluding physical and p^chiatric examinations to the end that he may 
be confined in the institution suited to the type of rehabilitation required 
in his case.” 

Minnesota. 2 Mason’s Stats. (1927) sec. 10825. “The board 
of control may transfer from the reformatory to the sute prison and 
from the state prison to the reformatory, whenever, in its judgment, 
such transfer will be advantageous to the person transferred, or to the 
institution from which such transfer is made.” 

MissisiipfL 2 Code Ann. (1930) sec. 5777. Youthful convicts 
shall be kept away from hardened criminals as far as practicable. 

Missouri 2 Rev. Stats. (1939) sec. 9118. The department of 
penal institutions may transfer from the reformatory to the peniten- 
tiary prisoners who are more than twenty-five years of age, second of- 
fenders, and incorrigible prisonert whose presence in the reformatory 
appears to be detrimental to the well-being of the other inmates. Such 
persons may be re-transferred to the reformatory at the request of 
die superintendent with approval of the board of commissioners. 

Nebraska. Comp. Suts. (1929) sec. 83-1008. The board of 
control may transfer incorrigible pnsnncrs from the reformatory to 
the penitentiary. 

Nevada. 5 Comp. Laws (1929) sec. 1 1472. “ . . . it shall be 
the duty of the warden of the sute prison to classify and separate the 
p riso n e r t into three grades at follows: . . . those appearing to be 
corrigible or leu vidout . . . those appearing to be incorrigiUe 
or more vicioos, but . . . competent to work and . . . reason- 
ably obedient . . . those incorrigible or so insubordinau as to 
serioudy interfere with the dimiplinc of the prison. ...” 

New Jartey. l Rev. Suta. (1937) sec. 2:192-10. Upon ap- 
plication of the board of freehedders of a county, prisoners in eounqr 
i n stiti it ion s may be tran s fe r re d from one institution to anodier. 
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Sec. 30:4-83. An inmate of any correctional inadtution may be 
transferred to any charitable hospital, relief, or training institution. 

New York. loB McKinney’s Consol. Laws Ann. (1938) sec. 
135. Commissioner may transfer prisoners from one prison to another 
with reference to the reflective cfiacities of the several state prisons, 
or with reference to the health or reformation of the prisoners. 

Ohio. Throckmorton’s Code Ann. (1940) sec. 2139. Inmates 
of the Boys’ Industrial School whose presence in the school appean 
to be detrimental to the welfare of the institution may be transferred 
to the reformatoiy. 

Sec. 2140. Incorrigible prisoners in the reformatory whose pre»> 
ence fipears to be detrimental may be transferred to the penitentiary. 

OUahomm. Stats. (1941) tit. 57, sec. 132. “ . . . Said State 
Board of Public Affairs may, in its discretion, transfer prisoners from 
the State penitentiary at McAlester to the reformatory at Granite, 
and may likewise transfer prisonets from the reformatory at Granite 
to the penitentiary at McAlester, when in its judgment it is necessary 
so to do; to separate the confirmed and mcon^iUe criminals from 
those who do not require the restrictions placed around them diat the 
confirmed criminal requires; provided, that the authori^ to transfer 
prisoners herein given shall never be used to impair the efficient of, 
or to destroy, either of said penal institutions.” 

Oragon. 8 Comp. Laws Ann. (1940) sec. 127-610. All per- 
sons in the penitentiary between the ages of eighteen and twen^^ine 
may be tran s fe r red to die state training school by the governor, ”pro- 
vided, that in the event that any minor transferred from the peni- 
tentiary to the state training school should prove incorr^ible, dien 
the governor . . . shall be authorned to transfer such minor from 
the state training school to the pemtendary.” 

Pamuyhmia. Purdon’s Stats. Ann. (1930) dt. 61, sec. 491. 
Whenever there is a vacancy in the reformatory there may be selected 
from among ’*the youthful, wdl-bebaved, and most promisbg con- 
victs in the state primns,” certain prisoners to be transferred to the 
reformatory "for education and treatment . . . thereof.” 

Sec. 495. Any prisoner at the reformatory may be "temporari^ 
transferred to the state prison if it shall be shown that, at the dmc of 
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ha conviction he was more than twen^-five yean old, or had been 
previously convicted of a crime. The board of trustees may also 
transfer to the state prison any “apparently incon^iUe praoner.” 

Rhode IsUmd. Gen. Laws (1938) ch. 63, sec. 19. The chief 
ot division of jails and reformatories “nuy in his discretion transfer any 
inmate” of school for boys, county jad, or penitentiary to reformatoiy 
for men “when he believes that such transfer wdl best serve the pur- 
pose of reforming such inmate. . . .” He also may transfer any 

reformatory inmates to the penitentiary, jail, etc. 

South Cerohna. 1 Code of Laws (1932) sec. 2034.. Board of 
welfare of the industrial school has power to transfer to the state pent- 
lentiary “any white female . . . who is more than eighteen years 
of age, and whose presence in said industrial home for girls appears 
to be seriously detrimental to the welfare of the institution.” 

Temtestee. Michie’s Code Ann. (1938) sec. 12117. “Convicts 
shall be graded and classified in such a manner as shall be most con- 
ducive to prison discipline and the moral status of the inmates.” Minors 
and those who “appear corrigiUe or less vicious than others, and suscep- 
tdde to control and observance of primn laws, and disposed to nuintain 
themselves by honest industry after their discharge,” shall be kept sepa- 
rate from the other prison inmates. "Only one convict shall be kept 
in each cell unless absolutely necessary to confine more than one.” 

Texes. 17 Vernon’s Rev. Civil Suts. (1925) art. 6i66j. 
“. . . The manager . . . shall have power ... to make 
p r o vi si on for the separation and classification of prisoners according to 
sex, odor, age, health, corr%ibility, and character of offense upon 
which the conviction of the prisoner was secured.” 

Vteh. 5 Code Ann. ( 1943) sec. 85-9-as> Prisoners shall be clawi- 
fied and separated into three types: “those appearing to be corrigAle 
or less vicious than the others and likely to obey the laws . . 
those a ppe ar i n g to be incorrigible or more vicious, but . . . compe- 
tent to work . . those who are incorrigiUe, or so insubordinate 
or so in c o m p e tent . . . as to seriously interfere urith the dtsopline 
or productiveness of the labor of the prison. ...” 

Vermoftt. Pub. Laws (1933) sec. 8819. Prisoners may be trans- 
ferred from the penitentiary to the house of correction and vice versa, 
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on die written order of the governor, but "a prisoner shall not be so 
transferred without his consent.” 

“A minor confined in the state prison or the house of correction in 
execution of a sentence may be transferred to the industrial school to 
serve the remainder of his sentenn, upon the written order of the 
governor.” 

Washington. lO Remington’s Rev. Sut. Ann. (1932) sec. 
10249—5. Whenever in its judgment, the welfare of any prisoner 
or prisoners confined in any penal institution requires that he be re- 
moved from one institution to another, the board having control of 
such institution has authority to order such removal. 

West Virgnsia. Code Ann. (1937) sec. 2703. Boy in industrial 
school who could have been committed to penitentiary, may be re- 
turned to court and there resentenced to penitentiary, if industrial 
school is "unable to benefit him,” and he is a detriment there. 

Governor may remit sentence of ofiFender under eighteen to peni- 
tentiar)', to industrial school, if warden of penitentiary and superin- 
wndent of industrial school agree such is advisable. 

Wisconsin. Stats. (1941) sec. 54.07. “With the approval of the 
governor” the state board of control may transfer any prisoner “whose 
continued presence there is considered detrimental to the other in- 
mates,” from reformatory to the state prison. 

In like manner prisoners may be transferred from the prison to the 
reformatory. 

Wyoming. Rev. Sttts. (1931) sec. 80-306. The governor may 
transfer prisoners under the age of twenty-five from the state prison 
to the industrial institute if *‘puUic interest and the reform of such 
convict would be subserved therel^r.” 

Federal. 18 U.S.C.A. sec. 745. Prisons shaU have “such arrange- 
ment of cells and yard ^tace as that prisoners under twenty years of 
age shall not be in any way associated with prisoners above that age, 
and the management of the class under twenty years of age shall be 
as far as passible reformatory.” 

Sec. 753 ft. “The Attorney General is also authorized to order the 
transfer of any person . . . from one institution to another if in 
his judgment it shall be for the well-being of the prisoner or relieve 
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oTe r <rowJed or unhealthfiil condidom in the institution where the 
praoner ii confined or fw other reisons.” 

Secs. 901 ff., providing for additional “institutions for confinement 
of male persons” give the Attomep General broad powers of control 
and management, cyxially (sec. 907) “to facilitate the developmeiit 
of an mtegrated Federal penal and correctional gystem which will 
assure the proper classification and Mgrcgation of Federal prisonen 
according to their character, the nature of the crime they have com* 
mitted, their mental condition, and such other factors as should be 
taken into consideration in providing an individualized system of die* 
dpline, care, and treatment of persons committed to such insdtutioni.’* 



Appendix D 


Segregation During Dangerousness 

C »NFINEMENT and segregation from society of per- 
sons who are “insanely** dangerous has long bera a 
commonplace procedure. Similar segregation of per- 
sons who, though they do not fall within the conventional sig- 
nificance of insanity are nevertheless “criminally** dangerous 
to society, is anything but commonplace. An individual who 
has offended for twenty, thirty, fifty, or even one hundred 
times despite as many repeated punishments may perhaps not 
be insane, in any accepted legal connotation of that term, but he 
seems manifestly as dangerous to the peace, if not to the actual 
safety, of society as though he were fit material for an “asy- 
lum,** or “hospital.” Yet no legislation now on the statute 
books makes such segregation possible. 

The few provisions looking in that direction require that in 
addition to demonstrating a tendency toward repeated crim- 
inality he must also be in some way mentally deficient. They 
do not, however, set up a specific distinction between the 
“mental deficiency** so required and the “insanity** or “idiocy** 
or other mental abnormalities which would normally, of it- 
self, justify segregation in an institution for the insane or 
feeble-minded. The Illinois statute, for example, provides 
for segregation of “sexual psychopathic persons” until cured. 
It defines a psychopathic person as one who “is suffering from 
a mental deorder, and not insane or feeble-minded.” But 
wherein the distinction lies, and whether the effect of the 
statute is in reality broader than the possibility of segregation 
under the state laws concerning insanity has not been decided. 
It is a fair guess that the metUcal profession would suffer con- 
siderable perturbation about differentiating a person so “in- 
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sane” as to be sexually dangerous, hence confinable under the 
insanity latvs; one so ^‘mentally defective” as to be sexually 
dangerous but confinable only under this statute j and one in 
fact sexually dangerous, as indicated by repeated offenses, but 
yet not so mentally defective as to be confinable under either 
this statute or the insanity laws, hence confinable only under 
the criminal law and only for a relatively short period. The 
Minnesota statute, however, might possibly be satisfied by a 
simple showing of persistence in repetition of sexual offenses. 

Though most of these few statutes limit their application 
to mental defectives who have a tendency to sexual crimes, 
the Massachusetts and New York statutes cover the field of 
criminality in general. But the New York statute raises even 
more doubt than the others as to whether it does in fact cover 
any persons who could not be confined under the general men- 
tal abnormality laws, since it defines a mental defective, some- 
what inconsistently, as one “who for his own welfare or the 
welfare of others or of the community requires supervision, 
control or care and who is not insane or of unsound mind to 
sud) an extent as to require commitment to an institution for 
the insane.” 

An earlier Michigan statute to the same effect as the present 
one was held unconstitutional.'” The opinion leaves one un- 
certain whether the majority of the court thought there was 
something inherently unconstitutional in confining a person 
merely because his freedom would be dangerous to the public, 
without additional proof of insanity, or condemned the statute 
only because of certain formal defects. The Minnesota court’s 
decision in respect of that state’s statute '** indicates clearly 
its belief that segregation as a necessary method of social pro- 
tection need not depend for its constitutionality upon a find- 
ing of what is commonly called insanity. 

People V. Fronuaak, alt Mich. 51, ati N. W. 5J4 (ipjl). 

es rcl. Peanon v. Probate Conn, ao5 Minn. 545, at? N. W. 

(if J9), affirmed 309 U. 8. a7o (1939). 
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Calif ontia. Codes, Gen. Laws and Const. (1939 supp.) Welfare 
and Institutions Code, sec. 5S00 When it is properly alleged to the 
court that a person charged with crime is a “sexual psychopath” the 
court must postpone trial or sentence and investigate the truth of the 
allegation. A sexual psychopath is defined as “any person who is 
affected, in a form predisposing to the commission of sexual offenses 
against children, and in a degree constituting him a menace to the 
health or safety' of others, with any of the following conditions: (a) 
Mental disease or disorder, (b) Psychopathic personality, (c) Marked 
departures from normal mentality.” If the court finds him to be such 
a person, it may adjourn the criminal proceeding, or suspend the sen- 
tence, and commit him to a state hospital for the insane, where he must 
remain until “he has improved to such an extent that he will not be 
benefited by further treatment and is no longer a menace to the health 
or safety of others.” 

Sec. 7050 ff. A “defective or p^chopathic delinquent” is defined 
as a minor who is mentally defective or psychopathic and who is ha- 
bitually delinquent, or tends to become so, to the extent that he is a 
menace to the health, person, or property of himself or others. If 
such a person is not properly subject for commitment to the state cor- 
rectional school, or home for feeble-minded, or hospital for the insane, 
he is to be committed to “a state institution for defective or psycho- 
pathic delinquents” “for an indeterminate period” and his attainment 
of the age of twenty-one years does not terminate his confinement. He 
must remain in custody until he ceases to be a defective or psychopathic 
personality. 

After his discharge, the court may “proceed with the trial, or 
impose sentence, as the case may be.” 

llUnoit. Rev. Suts. (1935) ch. 38, sec. 820 ff. (Jones Ann. 
Stats. 37.665 (1) ff.) "All persons suffering from a mental disorder, 
and not insane or feeble-minded, which mental disorder has existed 
for a period of not leas than one year, immediately prior to the filing 
of the petition hereinafter provided for, coupled with criminal pro- 
pensities to the commission of sex offenses, are hereby declared to be 
criminal sexual psychopathic persons.” 

When a person charged with a criminal offense appears to be such 
a sexual pqrchopath, he is to be examined in accord with certain 
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stfHilated procedure. If found to be such e crimuial pqrchopathk per* 
•on, he must be committed to the control of the state department of 
public safety to be kept safely by it “until such person shall have fully 
and permanently recovered from such pqrchopathy.” 

MtsssehussUi, 4 Ann. Laws (1933) ch. 123, sec. 113 ff. At 
any droe prior to final disposition of a criminal case in which the de- 
fendant if convicted could be punished otherwise than I7 life im- 
prisonment or death, certain officials may petition that he be committed 
as a mentally defective delinquent. If he is determined to be so men- 
taUy defective, or habitually delinquent, or likely to become so ha- 
bitually delinquent that he “may become a menace to the public,” but 
is also found not to he so far mentally defective as properly to be com- 
mitted to an^insfitution for the insane or school tor the feeble-minded, 
he, may be committed to a reformatory, or other state institution 
there to remain until he becomes “mentally and physically fapable 
of taking his place in the community.** 

Miehigsn. 2 Comp. Laws (1929) sec. 6991-1 fF. (Mich. Stats. 
Ann. §28.967 ( 1 ) ff.) “Any person who is suffering from a mental 
disorder and is not insane or feeble-minded, which mental disorder has 
eaiRed for a period of not less than one year and is coupled with 
criminal propensities to the commission of sex offenses is hereby de- 
dared to be a criminal sexual p^'chopathic person.*' 

“When any person is charged with a criminal offense and it shall 
iqipear that such person is a criminal sexual pqrchopathic person” the 
prosecuting attorney may institute proceedings to have him so de> 
dared. If he is declared so to be, “then the court shall commit such 
p erso n to the state ho^cal commission to be confined in an appro- 
priate state institution under the jurisdiction of cither the state hospital 
cosnmiirion or the department of corrections until such person diall 
have fuOy and permanently recovered farom such p^chopathy.” 

No person who has been so dealt with may thereafter be tried 
upon the original criminal charge. 

Mimutou. 3 Mason’s Stats. (1927) sec. 8992-1 84a ff. Psycho* 
pathic personality “means dm existeace in any person of such cMdi- 
tions of emotional insiabSiqr, or inqMilsiveness of behavior, or lack of 
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cuttonrury ttuidarila of good judgment, or failure to appreciate the 
cofuequenoes of fas act, or a combination of any such conditions, as 
to render Mch person irresponsihle for his conduct with respect to sex 
matters and thereby dangerous to odier persons.” 

If a person is found to be such a sexual pqrchopath he is subject to 
the laws concerning insane persons. A distinction between such a state 
of mind and insanity in its usual connotation is indicated by another 
section of the statute: 

Sec. 8992-1 84.C. The fact that one is a pqrchopathic personality 
is not a defense to any criminal charge “unless such person is in a 
condition of insanity, idiocy, inbecility, or lunacy unthin the meaning 
of the laws relating to crimes and criminal procedure.” **** 

Nrw York. foB McKinney’s Consol. Laws Ann. (1938) sec. 
438 ff. “Male mental defectives over sixteen years of age charged 
with, arraigned for or convicted of a criminal offense may be com- 
mitted to the state institution for defective delinquents at Napanoch,” 
after ceitain examination and certification. If such persons have been 
committed to a penal institution, they may be transferred from there 
to the Napanoch institution. They may be kept at Napanoch until the 
terms of the penal sentence have expired. They may then be kept in 
continued confinement there upon examination and certification that 
they are still “mentally defective” to such extent that th^ are not 
“reasonaUy safe to be at large.” 

Inasmuch as the statute does not define “mental defective” in 
such a way as to include persons who could not be confined in non- 
penal institutions regardless of their criminality, h seems to be of a 
different type from those of Slinob and Michigan. In other words, 
it does not even purport to segregate convicted criminals beyond the 
term of deserved punishment because they are dangerous, but only 

** Of tkii Uatttle the Minaswu mipreme court (Sute ea rel. Peanon v. Probate 
Court, ao5 Minn. 54J, aS? N. W. ap; (1939), affirmed 309 U. S. 170 (1939)) 
mid, “While the atoonnalitiea of the group placed under the juriadiction of the 
probate court by thia act differ in form from tkoee which characterize inebriatea, 
idiots, and inane perions, the need for obaervation and superviaion u the mine. 
... In the intereai of humanity and for the protection of the public, penona 
ao afflicted should be given treatment and coofinWl for that purpoae lathw thu 
for the purpoee of puniahmenL This we believe to be true even though their 
uwntnl defideneiea might not be rach as to teqnire absolving them from die 
effects of the crimittal statutes.” 
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to regulate the procedures in applying to a particular group the nilt 
(38A Consol. Laws Ann. sec. 123; loB ibid. sec. 383) that all 
mentally defective persons, whether criminal or not, may be segre- 
gated. 

Oftto. Throckmorton’s Code Ann. (1940) sec. 134.51-19. The 
phrase “mentally defective" is defined to mean one afflicted with a 
mental disease or disorder, or in a psychiatric condition which renders 
him IQcely to be an habitual criminal, and therefore renders a penal 
sentence for a particular crime an inadequate protection to the com- 
munity against possible further criminal conduct of such prisoner. 

Sec. 1345 1-20. When it a|^ars to the court that a prisoner either 
before or during trial or awaiting sentence is “mentally defective," 
the court may “enter an order of indefinite commitment" in such 
available institution as the court considers most suiubic, where the 
prisoner b to remain until the court is satisfied that he is no longer 
mentally defective. 

Oregon. 8 Comp. Laws Ann. (1940) sec. 127-305. If any 
person convicted of a delinquency' or crime should be judged feeble- 
minded by an examining board, he shall be committed to an institu- 
tion for feeble-minded for an “indeterminate period," and he shall 
not at any time be “detained in any place provided for the detention" 
of criminals. 

Penntyivoma. Purdon’s Sttts. Ann. (1930) tit. 61, sec. S4i~3. 
“When any person over the age of fifteen years is convicted of crime 
before any court, or is held as a juvenile delinquent by any juvenile 
court, or is detained in any prison, industrial school, workhouse, house 
of correction, penitentiary, or any other penal or correctional institu- 
tions under sentence, and such person is, in the opinion of the court 
or the superintendent, jail phytician, or warden of the institution where 
maintained, so mentally defective that he should be cared for and 
maintained in the Penn^lvania Institution for Defective Delinquents, 
such superintendent, physican or warden shall make application. 
. . ." He shall be examined by two qualified physicians or a p^- 

chiatriR and if found to be “mentally defective and has criminal ten- 
dencies" the court shall transfer such person to the above institution. 
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Sec. S4I--6. If the person’s sentence shall expire before his recovery, 
“he shall be detained in the said institution until his mental condition 
has so improved as to warrant his discharge.’’ 

Ftdtral. 18 U.S.C.A. sec. 871 S. These sections authorize the 
establishment of an institution for convicts who arc found to be “in- 
sane, afflicted with an incurable or chronic degenerative disease, or 
so defective mentally or physically (as) to require special medical care 
and treatment.’* When the term for which any such person was sen- 
tenced has expired, it is the duty of the superintendent of such ho^tal 
(sec. 878) to notify “the proper authorities of the State, District or 
Territory’’ in which such person resided or from which he was com- 
mitted that such person is about to be released and that he is “still 
insane or a menace to the public.’’ What the authorities so notified are 
to do about it, the statute does not provide. 

21 U.S.C.A. sec. 227. The Attorney General may order narcotic 
addicts transferred to certain institutions for treatment. If any such 
addict is found to be not cured of his addiction, he is privileged to ap- 
fAy for further treatment. The statute gives no authority for the con- 
finement of an uncured addict beyond the term of his original sen- 
tence, except at his own request. 

The Swiss Federal Criminal Code of 1937 carries a clear expression 
of segregation for the purpose of protection against socially harmful 
persons, in contradistinction to unprisonment for the purpose of pun- 
ishment. Article 63 provides that as a general rule “the court shall 
mete out penalties in accordance with the guQt of the ofiFender, con- 
sidering the motives, previous conduct and the personal situation of 
the convicted person.’’ But article 42 makes an exception, or an ad- 
dition, that “Whoever has already served many sentences for felonies 
or misdemeanors and is inclined to felonies, misdemeanors, disorderly 
conduct or idleness, and again commits a felony or misdemeanor pun- 
ishaUe 1^ confinement, may be placed under detention by the court 
for an unlimited period. In this instance the detention shall take the 
place of the sentence imposed.’’ 

The Spanish law of 1933, Boletin LegWativo, vol. 239, p. 385, 

'““The Swim Feiteral Criminal Code” tramlatcd by Waller Fricdlander 
aad W. Abraham Goldberg, jo J. Criin. L. i ff. (>9J9^. 
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proTideathat penons gufl^ of ceitsm acdvitws may be declared (Art 
9 S.) in a apectd finding by the courta to be dangeroua and subject 
to measures of social security, and that (Art 7) after they have served 
the punitive sentence for the offense committed they may be subject 
to further preventive detention. Most of the activities enumerated in 
die law upon which the court’s finding of dangerousness may be 
predicated are not serious crimes, and, in and of themselves, would 
not subject the offender to more than a short period of punitive im- 
prisonment. They are, e. g., vagrancy, pandering, receiving stolen 
goods, begging, gambling, habitual public drunkenness, concealment 
of identity, frequenting criminal resorts. 

The Cuban Criminal Code in Book I, tide IV, provides traditional 
punishments for offenses, and in addition. Book IV, sets up "meas- 
ures of securi^' by which persons. Art. 48, showing certain predi^ 
posidona toward crime and. Art. 580, adjudged dangerous by the 
court may be, Art. 585 ff., ordered to be under supervision or in con- 
finement for a period of from one year to a lifetime, unless the order 
is subeequendy revoked and a finding that the necessity for custody 
no longer continuea. 

Again, at in the Spanish law, the court’s finding of social danger- 
ousnesB may be predicated upon activities which would not be se- 
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Commitment of Persons Addicted to the Use 
of Intoxicants 


L egislation proi^cUng for segregation because of ha- 
bitual intoxication or use of drugs occupies a position 
intermediate of that concerning treatment for crime 
and that of treatment because of mental abnormality. It makes 
hatntual intoxication a form of repetitious criminal conduct — 
if it can properly be called such — ^which in and of itself calls 
for segregation longer than mere pumshment would justify. 
On the other hand, many of the statutes, e. g., California, 
Michigan, New York, permit such segregation, not *hmtil 
cured” as in other states, but for a specified period only. 

Alabama. Code (1940) dt. 22, kc. 249 ff. Persons who ha^ 
bitually use narcotic drugs “so as to endanger the public morals, 
health, safety, or welfare” or who are “so far addicted to the use of 
such drugs as to have lost the power of self-control with reference to 
his or her addiction” may be committed to a private institution if able 
to pay for cure there, otherwise to some hospital or institution owned 
by the United States. “The care and treatment of persons committed 
under this section shaQ be designed to rehabilitate them and restore 
them to mental and physical health.” 

Calif omia. Codes, Gen. Laws and Const. (1939 supp.) Wel- 
fare and Institutioiu Code, sec. 7100 ff. “Chronic inebriates,” who 
are defined as persons “so far addicted to the use of alcoholic beverages 
as to be uiuUe or unwilling to continuously abstain from their use 
. . . and who . . . endangers himself or the person or property 
of others . . .” may be committed to a “state inebriate colony” 
for a period of not more than two years. 

Colorado. 3 Suts. Ann. (1935) ch. 58, tec. 27. Any person 
addicted to the use of drugs “in a manner contrary to the public wel- 

129 
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bre” nuqr be committed to a state, county, or city hospital or institu- 
tion or to the common jail of the dty or county. The person naay 
be discharged whenever it appears to any magistrate that such person 
is no longer addicted to the use of drugs or in the discretion of the 
magistrate. 

Connec^ut. Gen. Stats. (1930) sec. 1791. “Habitual drunkards 
... so addicted to the intemperate use of narcotics or stimulants 
as to have lost the power of self-control” may be committed “to 
some inebriate a^lum in this state” for indefinite treatment. 

Delaware. Rev. Code (1935) 4100, sec. 205. Persons addicted 
to the use of drugs in a manner contrary to the public welfare, the use 
of which is not prescribed by a physician, may be committed to a 
State, County, or City ho^kal or institution. “Whenever it shaU 
appear to any Justice of the Peace that such person is no longer ad- 
dicted to the use of the aforesaid drugs in a manner contrary to the 
public welfare, or in his discretion, he may order a discharge from such 
commitment. ...” 

Florida. Suts. (1941) sec. 398.18. Persons who habitually use 
narcotic drugs so as to endanger the public morals, health, safety, or 
welfare may be committed to an institution for treatment. “The care 
and treatment of persons committed . . . shall be designed to re- 
habilitate them and restore them to menu! and physical health.” 
The physician or superintendent in charge of the institution may pa- 
r<de persons committed, but they shall be discharged only by the 
committing magistrate or his successor on the recommendation of 
the superintendent or physician in charge. 

Georgia. Code Ann. (1933) sec. 42-818. Persons who use 
narcotic drugs “so as to endanger the public morals, health, safety, 
or welfare” or who are “so far addicted to the use of such drugs as 
to have lost the power of self control” with reference to their ad- 
diction may be committed to an institution for treatment. “The care 
and treatment of persons committed under this section shaU be de- 
signed to rehabilitate them and restore them to mental and physical 
health.” 

Idaho. 3 Code Ann. (1932) sec. 64-216. “. . . any person 

. . . so far addicted to the intemperate use of narcotics or sdmu- 
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lants as to have lost the power of self-control, or is subject to dipsomania 
or inebriety” shall be committed “for a definite period, not to exceed 
two years” and “confined in one of the state insane asylums.” 

Iowa. Code (1939) 3478 “Persons addicted to the exces- 

sive use of intoxicating liquors” may be committed to an institution 
designated the board of control, there to be “retained in custody 
until cured.” 

LoMsiana. 2 Gen. Stats. ( 1939) sec. 3308. “The habitual use of 
cocaine, opium or its derivatives, except as administered, prescribed or 
dispensed by a physician, is hereby declared to be dangerous to the 
public health and safety.” A person addicted to their use may be com- 
mitted to an institution and may be discharged whenever the chief 
medical officer of the institution certifies that he has been sufficiently 
treated. 

Maine. Rev. Stats. (1930) ch. 22, sec. 13 1. person, alleged 
to be sufiFering from the effects of the use of an opiate, cocaine, chloral 
hydrate, or other narcotic may be committed to the care of any general 
hospital receiving aid from the state. . . .” The person may be 
restrained no longer than 90 days. 

Maryland. Ann. Code (1939) art. 16, sec. 56. Habitual drunk- 
ards, that is, persons habitually addicted to the use of alcohol, opium, 
cocaine, morphine, or any other intoxicant, may be committed to an 
institution for a period of time necessary for complete reformation. 

Manachusetts. 4 Ann. Laws (1933) ch. 123, sec. 62. A person 
“who is subject to dipsomania or inebriet)’ either in public or in 
private, or who is so addicted to the intemperate use of narcotics, habit- 
forming stimulants or sedatives, as to have lost the power of self- 
control” may be committed to the state farm, or other designated 
institution for a period of not more than two years. 

MicMgan. 2 Comp. Laws (1929) sec. 6885. (Mich. Stats. .Ann. 
S 14.808.) Persons “adjudged to be so addicted to the excessive use 
of intoxicating liquors, or narcotics or noxious drugs, as to be in need 
of medical or sanitary treatment ... for whose person a guardian 
has or may be appointed” may be committed indefinitely. 

Mumnffi. Code Ann. (1930) ch. soA, secs. 296, 297. Habitual 
usen of narcotic drugs who endanger the public morals, health, safety, 
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m* welfare, or persons so far addicted as to have lost the power of 
seIf>control with reference to their addiction may be committed to 
an institution to rehabilitate them and restore them to mental and 
physical health. 

Montana, i Rev. Codes (1935) sec. 1445 S. Dipsomaniacs and 
inebriates “who shall have been regularly examined and found of un- 
sound mind as a result of the use of any such intoxicant or drug” nuy 
be committed to the “state hospital for inebriates” until cured. 

finv York. 23 McKinney’s Consol. Lasvs Ann. (1938) sec. 
139-a (2). A person who is “dangerous to himself or others, Iqr 
reason of habits of periodical, frequent, or constant drunkenness 
. . .” may be committed for a period of from one to three years. 

North Carolina. Code Ann. (1935) ch. 43, secs. 2284, 2285. 
Inebriates may be committed to the state hospital for treatment and 
cure. An inebriate is defined as “.Any person who habitually . , . 
indulges in the use of intoxicating liquors, narcotics or drugs to such 
an extent as to stupefy his mind and to render him incompetent to 
transact ordinary business with safety to his estate, or who renders 
himself, reason of the use of intoxicating liquors, . . . danger- 
ous to person or property, or . . . cruel and intolerable to hk 
famfly ...” 

Oregon. 3 Comp. Laws Ann. (1940) sec. 24-636. An ha- 
bihial user of narcotic drugs is deemed a vagrant and on conviction 
shall be punished as for vagrancy (sec. 23-131 1 ). 

Pennsylvania. Purdon’s Stats. Ann. (1938) tit. 50, tec. 91 1. 
Persons so addicted to intoxicating liquor as to be in need of restraint, 
care, and treatment may be committed on application of wife, husband, 
child, etc. 

Tennesiee. Mkhie's Code Ann. (1938) sec. 4783 ff. Inebri- 
ates, dqisomaniaca, and drug habitun may be committed in the same 
way as persons of unsound mind to institutions for their detention and 
treatment. A commitment it not to exceed two years. 

VamunU. Laws (1934) No. 1, tec. 67. “A person who, widtin 
a periodf of one year, has been three tiroes convicted of being found 
intoxieiated ahaO, if the court ... to orders, be taken . . . 
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for treatment at the expense of the state to the state ho^’tal for the 
insane until further order of the court.*' 

Virginia. Code (1942) sec. 1068. “Any person who through 
use of alcoholic liquors or habit-forming drugs, has become dangerous 
to the public or himself, and unable to care for himself or his property 
or family, and for either of these reasons has become a burden on the 
public” shall, if found in the above condition, be committed to a state 
hospital for the insane “to be kept and held there until the superin- 
tendent of that institution shall declare such person cured and re- 
stored to his normal condition. . . 

Washington. 4 Remington’s Rev. Stats. Ann. (1932) sec. 
2509-^. Health officers are empowered to make examination of 
persons reasonably believed to be habitual users of narcotics, and to 
require such persons to report for treatment to an approved physician, 
and to continue treatment at their own expense until cured, or to 
submit to treatment, provided at public expense, until cured, “and 
also to isolate or quarantine habitual users of such narcotic drugs or 
their derivatives. . . . Provided, that such habitual users shall 

not be isolated or quarantined until the state board of health shaU first, 
by general regulation, determine that the quarantine or isolation of 
all habitual users is necessaiy.” 

Sec. 2509-7. Prison authorities of any state, county, or city prison 
are directed to make available to the health authorities such portion 
of their prisons as necessary for a clinic or hospiul “wherein all per- 
sons who may be confined or imprisoned in any such prison, and who 
are habitual users of said drugs or their derivatives, may be isolated 
and treated at public expense until cured, or in lieu of such isolation 
. . .” must report to own physician, etc. 

Vol. to, secs. 10242-1 if. establish a state narcotic farm colony. 

Wisconsin. Stats. (1941) svc. 161.28. Drug addicts may be 
committed to an institution for the treatment of drug addicts for not 
less than six months, or until cured of their addiction, but not exceed- 
ing one year. 
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Limitation of Market for Prison-made Goods 


T he majority of jurisdictions forbid sale on the open 
market of prison-made goods, either absolutely and 
without exception, as in Arizona and Idaho, or to a 
limited extent. These limited restrictions vary widely. 
Iowa, for example, merely requires prison-made goods to 
be labeled as such j Kansas permits sale of tags, markers, twine 
and agricultural products; Massachusetts permits retail sale 
at the institution; New Mexico prohibits sale of such goods 
from other states, but allows its own to be so^ by public ad- 
vertisement and bid; Wisconsin provides that “no monu- 
mental articles” shall be sold. In general, however, the 
restrictions on open marketing arc sufficient to hmit seriously 
the development of education of convicts in trade skills if no 
other opportunity for disposal of products were provided. 

Amona. 3 Code .Ann. (1939) sec. 47-301. No products of 
prison labor may be sold or exchanged on the o{)cn market within 
the state. 

Ariatuas. Digest of Stats. (1937) sec. 12777. I* ^ unlawful 
to use, possess, store, sell, or distribute goods produced in whole or 
in part by convict labor. 

Caiiforma. Penal Code (1941) secs. 2709. 2870. Praon-made 
fH'oducts must be so labeled and cannot be sold nor given away for 
private use. 

Colorado. 4 Suts. Ann. (1935) ch. 131, secs. 107, 108. The 
sale, use, or storage of prison-made goods is unlawful except by tome 
governmental unit or public institution. The rule applies to convict- 
made goods from other states as well as to those made in Coiorada 
■Cotmaciuul. Gen. Suit. ( 1939 supp.) tec. I448e. It is unlawful 
to leU for purposes of resale. 
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Florida. Suts. ( 1941 ) secs. 959.02, 959 ‘° 3 * It is a misdemeanor 
for any person or any federal authority, state or political subdivisbn 
thereof to sell or offer for sale in this state “goods, wares or merchan- 
dise manufactured or mined, in whole or in part by convicts or prison- 
ers (except convicts or prisoners on parole or probation). . . .” 

Georgia. Laws (1939) p. 108, sec. 7. The prison and prole 
commission can “establish such industry and manufacture such prod- 
ucts as arc permitted by law,” but is not authorized to set up any 
“business, whether industrial or agricultural, for sale of such prod- 
ucts to the public in competition with private industries or agricul- 
tural activities. . . .” But sec Code Ann. (1933) sec. 77- 

323, which indicates that prison-made goods can be sold to the public 
by the state itself. 

Idaho. 1 Code Ann. (1932) sec. 20-407. “So far as practicable, 
no article sh.all be manufactured with convict labor which is exten- 
sively manufactured in the state of Idaho. . . .” 

Sec. 20-701. S.ilc of prison-m.adc goods or of prison-mined goods 
on the open market is prohibited. 

Illinois. .Ann. Suts. (1935) ch. 108, sec. 75. (Jones .Ann. Stats. 
99.053.) Cunvici-m.kde goods in.iv not be sold on the open market 
nor III competition with the products ot free labor. 

Indiana. 4 Stats. Ann. (1933) sec. 10-4923. Convict-made 
gcKxls m.ay not be offered for sale on the opn market, though they 
may be sold privately for prsonal use witiiout resale. 

Iowa. Code (1939) sec. 3274. 1. Prison-made goods must be 
lalieled as such. 

Kansas. Gen. Stats. Ann. (1935) sec. 76-2466. Declares 
by implication, that only tags, markers, twine, or agricultural prod- 
ucts may be sold on tlic opn market. 

Lomiana. Code of Crim. Proc. (1932) art. 1322. “No goods, 
wares or merchandise manufactured, in whole or in part, out of 
leather, iron, textiles, lumber or vegetable fibre, by convicts or prisoners 
(except convicts or prisoners on prole or probation) in the state of 
Louisiana, or in any state or district of the United States, shall be sold 
or offered for sale in this state. . . 
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Mmjlmul, Ann. Code (1939) art. 27, sec. 762(1). **No gooi» 
. . . manufactured by convicts or prisoners in the State of Mary* 

land or elsewhere . . . shall be sold in this State except by or 
for the State of Maryland . . . and in no event either directly 
or indirectly to the consuming public, except that perishable vegetables 
may be sold to canneries. . . 

Maitackmetti. 4 Ann. Laws (1933) ch. 127, sec. 67 ff. It is 
unlawful to sell convict-made goods unless sold at retaQ on the prem- 
ises of the institution where they were made or unless sold to the Com- 
monwealth or to any political subdivision thereof, or to certain other 
institutions. 

MicMgan. 3 Comp. Laws (1929) sec. 17636-5. (Mich. Stats. 
Ann. § 28.1525.) It is unlawful to sell or exchange or to purchase 
any prison products except pure-bred livestock raised on the several 
prison farms and sold for b-eeding purposes. This diies not apply to 
articies made prisoners for their personal benefit or that of their 
dependents, or to lunder rope and cordage used in agricultural pro- 
duction or to sales to sute institutions. 

MamesoU. 3 Mason's Suts. (1927) sec. 10846-21. Prohibits 
goods produced or mined by convicts to be banered, traded, or ex- 
changed b)' penal institutions for any goods of any kind for use in such 
institutions. 

Sec. 3976-31. It is unlawful to sell prison-made goods unless to 
marked. 

Mutitaffi. Gen. Laws (1940) ch. 137, sec. 1. Convict- 
prcxluced goods may not be offered fur sale or exchange on the open 
market. This does not apjdy to goods made by convicts on parole 
or probation, nor to perishable goods and agricultural products, nor 
to goods made by convicts for their personal benefit, nor to sales 
to other governmental institutions. Articles so exempud must be 
imuked "prison-made.” 

Monum. 5 Rev. Codes (1935) kc. 12447.1 ff. Wearing ap- 
parel manubetured in the state ^imn may not be sold on the open 
m ar ket in competition with the products of free labor. The botnl of 
primo rommimionert may leD hides tanned or treated at die priaon* 
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Brick manufactured at the state primn may be used only for con- 
struction or repair of buildings at the state prison. 

Sec. 11573.1. No goods manufactured in penal or reformatory 
institutions may be sold on the open market. 

Nebraska. Comp. Stats. (1929) sec. 83-966. The sale of prison 
made goods, except those made by convicts or prisoners on parole or 
probation, is prohibited unless the sale is specifically sanctioned by 
law. 

New Uamf share. 2 Public Laws (1926) ch. 4.00, sec. 6. Prison 
trustees “so far as may be practicaUe shall dispose of the products 
of every prison industry under their control and management to 
public institutions within the state.” 

Laws (1933) ch. 42, see. I. No goods made by convicts shall 
be sold on the open market. 

New Jersey, i Rev. Stats. (1937) sec. 30:4-97. Surplus prod- 
ucts of convict labor may be sold in the open market under such terms 
as not to compete unfairly with free labor. All goods made by con- 
vict labor must be so marked. 

New Mexico. Stats. Ann. (1941) sec. 45-149. Prison-made 
goods must be so labeled, unless made b>' a prisoner for his own benefit. 

New York. loB McKinne}'’s Consol. Lass's .Ann. (1929) ch. 47, 
sec. 177. Prison-made goods may be sold to state institutions “Pro- 
vided . . . that no product manufactured ... in any 

penal institution . . . shall be sold, or otherwise disposed of for 

profit, by any officer, or administrative body of the state . . . 

except to the state itself or a political subdivision thereof, or to or for a 
public institution . . .; and in no case shall said products be 
purchased for resale. . . .” 

North Carohna. Code Ann. (1935) sec. 4468 (a). “. . . 
the sale anywhere within the state of North Carolina of any and all 
goods, wares and merchandise manufactured, produced or mined 
wholly or in part, by convicts or prisoners ... is herelqr pro- 
hibited and declared unlawful. . . 

Ohio. Throckmorton’s Code Ann. (1940) sec. 2228-1. Convict- 
niade goods may not be sold on the open market 
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OkUhoma. Suts. (1941) t>t- 74 > sec. I23f. The sale of goods 
manufactured bjr prisoners, except prisoners on p.iroIe or probation, 
is prohibited except that if the departments or institutions of the state 
do not buy the products, the state may sell on the open market such 
goods as are not generally manufactured in Oklahoma. 

Tit. 74, sec. 1 23a forbids the manufacture by prison labor of prod- 
ucts generally manufactured by private industry in the state. 

Oregon. 8 Comp. Laws .Vnn. (1940) sec. 127-1004. Sale of 
prison-made goods on open market is prohibited with the exception of 
flax processed by prisoners. 

Sec. 1 27-101 2. .All goods made by convict labor in any prison 
must be clearly labeled or branded as such. 

Pennsylvania. Purdon’s Suits. .\nn. (1030! tit. 61, sec. 251. 
All goods made b\' convict labor, “whether for the direct benefit and 
maintenance of such penitentiarv , reformaturv prison, school or other 
estaMishment, or upon contract by the .luthorities of the same with any 
third person," must be branded as convict-made. 

Sec. 252. The brand shall be the words “convict made”, followed 
b)' the year and the name of the pcnitenti.ir> in which tiie article was 
made. “Provided, That gootls, wares and merchandise shipped to 
points outside of the state sh.ill not be so braiideJ." 

Rhode Island, Gen. Laws (19381 ch. 64. sci . 3. Sale on open 
market of prison-made goods is prohibited. 

Tennessee. Michie’s Code Ann. (1938) see. J2206 (3). “In 
order that any competition between the labor of such convicts to be 
worked directly by and for the benefit of the state, and free labor, shall 
be reduced to its practical minimum, all reasonable efforts shall be 
made to di^iose of the articles manufactured by such prisoners at such 
prices as wHI best protect the financial interests of the state, and main- 
tain the earnings of such prisoners as nearly as may be on a par with 
the prices paid to free labor engaged in the same lines of manufacture." 

Sec. 12209 (4)* **From and after the effective date of thil chap- 
ter no goods, wares or merchandise manufactured, in whole or in part 
by convicts or prisoners (except those on parole or probation) shall be 
sold or offered for sale in this state by any person, firm, association or 
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corporation or by any federal authority, state or political subdivision 
thereof; provided, however, that nothing in this chapter shall be con- 
strued to forbid the sale, exchange or disposition of such goods to any 
institution supported wholly or in part by funds derived from public 
taxation and operated under the supervision of the United States of 
America, the state of Tennessee, or any other state of the union, or 
any political subdivision thereof.” 

Trxas. 17 Vernon’s Civil Stats. (1925) art. 6i66z8. “No sale 
of prison made goods in intra state commerce in this State shall ever be 
valid. . . .” Goods must be labeled with the words “Prison 

made Goods.” 

2 Vernon’s Penal Code ( 1925) art. I l^7i-i. It shall be a misde- 
meanor “for any person, firm, partnership, association, or corporation 
to sill 01 offer for s.ale within the State of Texas any goods, wares, 
or merchandise manufactured wholly or in part by convicts or prison- 
ers in penal 01 reformatory institutions, except convicts or prisoners on 
parole or probation. . . .” 

I’lah. ^ Code Ann, ( 1 943) sec. 85-9-3 1. In determining lines 
of productive labor to be used in state prison, the board of correction 
“sh.all select diversified lines of industr}' so as to interfere as little as 
possible with the same lines of industry carried on by citizens of this 
state.” 

Sec. S3- 9- 87. Forbids vdi on open market of convict-made 
goods. Sec. 85-9-89. Fxcepts certain goods sold for personal bene- 
fit of prisoners. 

Sec. 85—9-88. Requires labeling as prison-made goods. 

Virginia. Code (1942) sec. 5009b. Sale or exchange of prison- 
made goods on open market is unlawful. 

IVai/unglan. 10 Remington’s Rev. Stat. Ann. (1932) sec. 
10262. I'he jute grain sacks and other fabrics and products manu- 
factured at the state penitentiary shall be sold directly to the farmers, 
oyster growers or wool growers of the state of VVashington, who are 
actually engaged in farming, oyster culture and wool growing, and 
no sacks ^all be sold within the state of W ashington to any person 
not engaged in farming or oyster culture and wool growing. But 
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the state board of control may sell such products on ^e open market 
at such prices as best benefit the state, between the first of June and 
the first of January. 

7 Remington’s Rev. Suts. Ann. (1932) tec. 5847-1. "The 
seUing, offering, keeping, exposing or di^Iaying for sale on the open 
market within this sute of any goods . . . manufactured 
. . . by convicts or prisoners, except convicts or prisoners on 

parole or probation, is hereby prohibited." 

West Virptsie. Code Ann. (1937) Sec. 2773 (r). “It shall 
be unlawful to sell or offer for sale on the open market of this state 
any article or products manufactured or produced, wholly or in part, 
in this or any other sute, by convicts or prisoners," except convicts on 
parole or probation. 

WiteoHsm. Suts. (1941) sec. 56.01. License plates and high> 
way signs may be sold to other sutes, but “no monumental" (sk) 
"articles shall be manufactured and sold in the open market." 

Sec. 56.22. “No goods, excepting farm machinery, farm imple* 
nsents and tools, cordage rope and ply goods and binder twine, man* 
ufactured wholly or in part by convicts, prisoners . . . shall be 

offered for sale on the open market," except those already stocked 
prior to March l, 1940. 

Wyoming. Rev. Suts. (1931) sec. 1 08-8 1 6. .Articles may be 
told on open market, "provided, however, that no materials furnidicd 
for the erection of buddings shall be in competition with esublished 
local industries." 

FeiereL 18 U. S. C. A. sec. 396a ff. It is unlawful to sh^ or 
knowingly to transport in intersute commerce, convict-produced 
goods, other than those produced for legitimate institutional use. 
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Permissible Sale of Prison-made Goods 
to Other Institutions 

I NASMUCH as no state appears to have explicitly for- 
bidden purchase of its own prison-made products by 
other state institutions, it is probable that such other insti- 
tutions constitute a potentially available market even in the 
absence of statutes, such as follow, which expressly authorize 
such purchases. Whether or not these other institutions are 
obligated to furnish such a market is another matter. 

Arizona. 3 Code Ann. (1939) sec. 47-304. “Sale upon the 
open market” prohibited by section 47-301 “shall not include sales or 
exchanges between any penal or charitable institutions maintained 
wholly by the state of Arizona or its political subdivisions. . . 

Arkantas. Digest of Stats. (1937) sec. 12777. It is unlawful 
to use, possess, sell, convict-made goods, but “nothing herein shall 
prevent the sale or distribution of such goods by the Sute Prison 
Board . . . to the State or any political subdivision thereof, or 

the tax supported institutions of either.” Cotton and other farm 
products produced on sute-owned or sute-leased lands are not pre- 
cluded from general sale. 

Colorado. 4 Stats. Ann. (1935) ch. 131, sec. 107. Use, con- 
sumption, or sale of convict-produced goods is unlawful except by 
the state, or its subdivaions, or puUk institutions. 

Connecticut. Gen. Sats. (1939 supp.) sec. I448e. It is unlaw- 
ful to use, sell, etc., but nothing herein forbids sale to the state, or a 
political subdivision, or puUic institution, or to any person or corpora- 
tion for its own consumption widtout resale. 

Florida. Stats. ( 1 94 1 ) sec. 959.02. It is unlawful to sell convkt- 
made goods, but the prohibition s not to be construed as forbidding 
sale to any institution supported in whole or in part by the state or a 

political Mbdividoii. 
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GtorgtM, Code Ann. (*933) tec. 77-356. Superintendent of 
state farms has no power to sell prison products, “except for the needs 
of the sute,” etc. To the same effect, sec. 77-323. 

Sec. 77-332. The prison commission is authorized and directed 
to manufacture road signs and automobile license tags which are to 
be sold to the state highwa)’ hoard. 

Idaho. I Code Ann. (1932) sec. 20-703. The statutory pre- 
clusion of sale of convict-made goods on the open market “sh.all not 
include the sale and or exchange . . . with other penal, char- 

itable and *'or custodial institutions the major portion of whose main- 
tenance is contributed bv this state. . . .” 

Kansas. Gen. Stats. .Ann. {1935) sec. 76-2468. Board of ad- 
ministration may sell all products to the •.t.itc at as near market price 
as passible. 

Sec. 76-2466. Products of prison laUir "may he disposed of to the 
state or for or to any public institution.” 

Kentucky. .Acts Spec. Sets. (1936-1937) p. 133, ch. t6. Sale 
generally is forbidden, but not sah-s to tlie public institutions of the 
state or its political subdivisions. 

Louisiana. Code of Crim. Proc. (1932) art. 1322. I orbids s.ile 
of convict-made goods of ccrt.ain t) pes, but provides that “nothing in 
this act shall be construed to forbid the s.tlr, rxcli.<iigc, or distribution 
of such goods to any institution supported in whole or in part by funds 
derived from public taxation. . . 

Michigan, 3 Comp. Laws (1929) sec. 17636-8. (Mich. Stats. 
Ann. § 28.1528.) The prison commission m.iy contract with other 
state institutions for prison products, and the state purchasing agent 
may buy such products, even for exchange for products of prisons in 
other states. 

Miiiusipfi, Gen. Laws (1940) ch. 137, sec. 1. Restrictions 
on sale do not apply to sales to institutions controlled or supported 
wholly or in part by the sute or political subdivisions, or those of other 
states or the federal government. 

Montana. 5 Rev. Codes (1935) sec. i 1573.2. Restrictions on 
ssle do not apply to sales to other state institutions or those of oolitiCBl 
subdivisions. 
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Neva Hatnfthire. Rev. Laws (1942) ch. 464, sec. 6. Prison 
trustees so far as practicable shall dispose of prison products to state 
institutions. 

Nnu Mexico. Stats. Ann. (1941) 41—3309. The sale of prison- 
made goods manufactured in another state is prohibited, but this 
shall not be construed “to forbid the sale of such goods to the State 
or any political subdivision thereof, or to any public institution. 

• • • 

New York. loB McKinney’s Consol. Laws Ann. (1938) sec. 

1 70. Convicts in penal institutions may work for, and their products 
be disposed of to, the state and the political subdivisions thereof. 

North Caroltne. Code Ann. (1935) sec. 7762. Prison products 
may be disposed of to any public institution owned, managed, or con- 
trolled by the state or any county, cits', or town. 

North Dakota, Comp. Laws ( 1913) sec. 1 1270. Prison products 
may be sold to m.ake needed rcp.iirs, additions, or improvements to the 
public buildings uf the state. Surplus brick may be disposed of to pri- 
vate purch.iNers. Laws (1933) cb. 242. Coffins made at the peni- 
tentwry may be sold to sutc or private purchasers. 

Ohio. Throckmorton’s Code .Ann. (^1940) sec. 2230. Prison 
labor may be used for supplies uf institutions uf the sute or political 
subdivisions. 

Penntylvama. 7 1 Purdon’s Stats. .Ann. (1930) sec. 602. It is 
the duty of the department of welfare to sell the articles which can- 
not be used by tlie penal institution that manufactures them to other 
institutions or departments of the state. 

Rhode Island. Gen. Laws (1938) ch. 64, sec. 5. The prohibi- 
tion of the sale of convict-made goods sliall not include their sale or 
exchange to or with other reformatory or custodial institutions or to 
any other department, institution, or agency of the state. 

Tennessee. Michie’s Code Ann. (1938) sec. 12209 (4). “No 
goods, wares or merchandise manufactured, in whole or in part Iqr 
convicts or prisoners (except those on parole nr probation) shall be 
sold or offered for sale in this state by any person, firm, association 
or corporation or 1^ any federal authoriqr, state or political subdivision 
thereof; provided, however, that nothing in this chapter shall be con- 
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strued to forbid the sale, exchange or disposition of such goods to anj 
institution supported wholly or in part by funds derived from public 
taxation and (grated under the supervision of the United States of 
America, the state of Tennessee or any other sute of the union, or 
any political subdivision thereof.” 

Texas. 2 Vernon’s Penal Code (192$) art. ll37i-l. Nothing 
shall be construed to prohibit the sale of prison-made goods “to the 
State, or to any political subdivision thereof, or to any public institu- 
tion owned or managed and controlled b)' the State or any subdi- 
vision thereof.” 

Utah. 5 Code .\iin. (1943) sec. 85-9-32. The board of cor- 
rection shall employ “as many prisoners as are necessary in making 
articles for the various state departments and institutions, as far as 
practicable, who shall pay the market price of all articles furnished.” 

Sec. 85-9-S9. Prohibition of side on open market docs not apply 
to sales to state institutions. 

Vermont. Laws ( 1937) No. 165, sec. 5490. The commissioner 
“may contract with the motor vehicle, highway and any other de- 
partment or agency of the sute for the manufacture of motor vehicle 
number plates, road and highway signs or other plates, signs or 
products required by said departments and agencies. Such depart- 
ments and agencies shall give preference to such prison made goods 
when deemed for the interest of the sute in the solution of its pnson 
labor proUems.” 

Washington. lo Remington’s Rev. Suts. Ann. (1932) sec. 
1022 1. .‘\11 convicts may be emjdoyed by authority of the board, un- 
der charge of the superintendent and such skQlcd foremen as neces- 
sary in p er for mance of work for the state, or manufacture of articles 
for the state, or the manufacture of which h sanctioned by law. At the 
state penitentiary no articles shall be manufactured for sale, ex cept 
jute falvics and brick. In thk connection the board is authottxed to 
purchase and emidoy and diqiosc of articles manufactured and nc 4 
needed by state, for cash, at private sale, as provided by bw. 

7 Remington’s Rev. Stats. Ann. (1932) sec. 5847-f- **• • • 
Tbii act shall not prohibit the sale to or exchange betircett pcaud 
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. . . institutions snd/or departments of this state for use or con- 
sumption by said institutions, of goods . . . manufactured 

. . . by convicts or prisoners of the state of Washington. 

• « • 

Wyoming. Rev. Stats. (1931) sec. 108—816. “. . . All 
articles manufactured at the state penitentiary and not required for use 
therein, may be furnished to the sutc or for or to any public institution 
owned or managed and controlled by the state, or for use on any roads 
or highways under the direction of the state highway commission. 

n 

District of Columbia, Code (1940) sec. 24-418. Brooms made 
by the inmates of the reformatory may be sold to the various branches 
of the government of the District of Columbia. 

42 Acts of Congress affecting the District of Columbia 473 ; Public 
Act No. 602, 76th Congress, ch. 333, 3d Session. Appropriation 
of $30,000 for industrial enterprises for the workhouse and reforma- 
tory: “Provided, That the various departments and institutions of the 
District of Columbia and tlie Federal Government may purchase, at 
fair market prices, . . . such products and services as meet their 

requirements. . . .“ 

42 Acts of Congress affecting the District of Columbia 915; Pub- 
lic Act No. 8$ I, 76th Congress, ch. 872, 3d Session. The trans- 
portation of convict-made goods in interstate commerce is unlawful: 
“Provided, That nothing herein shall apply to commodities manufac- 
tured in Federal or District of Columbia penal and correctional in- 
stitutions for use by the Federal Government. . . .” 

Federal. 31 U. S. C. A. sec. 686. Executive departments and 
independent esuUishments of the Government may purchase neces- 
sary sulkies from other Federal agencies. But these sections shall 
not be construed to authorize purchase of convict-produced goods 
except as otherwise provided by law. ( 18 U. S. C. A. sec. 744g re- 
quires such purchase under certain restrictions.) 
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Requirement of Purchase of Prison-made 
Goods by Other Institutions 


T hough in many states where sale of prison-made 
goods on the open market is forbidden the maricet- 
ability of such products to other state institutions is 
permissible only and depends upon the willingness of those 
other institutions to purchase, in a majority of states the stat- 
utes now require institutions maintained or supported by the 
state to purchase from the prisons such of their necessities as 
the latter are able to supply. Though the phrasing of these 
statutes varies somewhat, they seem in general adequate to 
furnish a market for a wide variety of trade-skill training in 
the penitentiaries. 

Arkansa$, Digest of Stats. ( 1937) .see. 12667. It is the duty of 
State institutions “so far as possible” to buy the produce of state penal 
farms. 

CAifortM, Penal Code (1941) sec. 2873. .Ml articles author- 
izcdly produced in sute prisons must be purchased bt’ the state for 
paUk use. 

Colorado. 4 Stats. Ann. ( 1935) eh. 131, sec. 97. The state must 
buy |»ison-made goods whkh arc needed. 

Idaho. I Code .Ann. f 1932) wc. 20-708; Laws ( 1941) ch. 120, 
p. 242. State institutions must buy products of prisons in order to carry 
out the purpose and intent of the prison labor act. 

JUinoii. Rev. Suts. (1935) ch. 108, sec. 86. (Jones Ann. 
Stats. 99.067.) State institutions must purchase from priwn indus- 
tries if posable. 

Indiana. 4 Stats. Ann. ( 1933) sec. 13-102. “The state, its in- 
stitutions, except those which produce similar articles, and the polkial 
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divisions of the state using such articles as may be produced (in the 
sute prisons, etc.) . . . shall be required to purchase such ar- 

ticles at a price fixed by the board of classifications of industries. 

ft 

• • • 

hwa. Code (1939) sec. 3760 ff. “Boards of supervisors, boards 
of school directors, city and town councils .ind commissions, township 
trustees” as well as state institutions must supply their needs from prison 
products to the extent available. 

Kansas. Gen. Stats. Ann. (1935) sec. 76-2514. “• • • The 
products of the labor which are not used for the women’s industrial 
farm shall be used in other institutions in the state, and a system of 
bookkeeping shall be had between the various institutions using such 
products and the industrial farm for women. . . .” 

Kentucky. Carroll’s St.its. (1930) sec. 3828C-5. It is the duty 
of all state departments to purchase supplies from the prison industries 
to the extent that they are so available. 

Maryland. Ann. Code (1939) art. 27, sec. 762 (3). Allstate 
institutions receiving at least 50 per cent of their funds from the 
state must purchase what they need from the board of correction un- 
less notified that the latter cannot furnish the articles required. 

Massachusetts. 4 Ann. Laws ( 1933) ch. 127, sec. 53. The com- 
missioner shall, so far as possible, cause .such articles and materials as 
arc used in the offices, depanments or institutions of the commonwealth 
and of the several counties, cities, and towns, to he produced by labor 
of prisoners. 

Sec. 57. Articles produced by penal or reformatory institutions 
must be purchased by state and political suhdirisions. 

MuhsgoM. 3 Comp. Laws (1929) sec. 17636-7. (Mich. Stats. 
Ann. § 28.1527.) State purchasing agent shall requisition what is 
needed for state institutions and departments from the prisons, to the 
extent that the prisons are able to supply what Ls needed. It is the 
duty of the prison authorities to produce as much of such needs as 
possible. 

Mmnesata. 4 Mason’s Smts. (1927) sec. 53-18B (19). The 
commissioner of admiaktration of the state is required to purchase from 



148 THE PREVENTION OF REPEATED CRIME 

the state penal institutions and other state insdtudons all articles man- 
ufactured by them which are usable the state. 

Himouri, 2 Rev. Stats. (1939) sec. 8990. The sute and id 
pditiad subdivisions are to purchase articles manufactured in penal 
institutions to the extent needed. 

Montana. 5 Rev. Codes (193$) sec. 12447.1. All wearing 
apparel manufactured at state prison and not required for its own 
use “shall be sold to the state for use by the state in any of the public 
institutions owned or managed or controlled by the state.” The hn- 
fdication seems to be an obligation on the latter institutions to buy. 

Nebraska. Comp. Suts. (1929) sec. 83-95;. All agencies of 
the state are required to purchase articles required by them which 
are produced or manufactured b>' contncts. 

Sec. 83-136. .All license number plates must be manufactured in 
the state pem'tentiary or reformatory. 

SevaAa. 3 Comp. Lau'S ( 1929) sec. 7076. Provides for the pur- 
chase of products of state institutions bv other sute institutiom and 
the method of payment. 

.AVw Hamptlmf. Res% Laws ( 1942) ch. 464, sec. 33. “No ar- 
ticles or supplies such as are manufactured at the sute prison by the 
labor of convicts shall he purchased from any other source for the state 
or its departments or institutions unless the superintendent of indus- 
tries shall first certif)' that the sute pnon cannot furnish them." 

New Jertep. I Rev. Suts. (1937) sec. 304'-95. State insd- 
tutions must purchase from sute board all amcies or supplies manu- 
factured or poduced by institutional labor which arc needed by them. 

Saw York. loB McKinney’s Consol. Laws Ann. (1938) sec. 
184. Articles needed by sute institutiom must be purchased, if pos- 
sftle, (ram pnal insritutioos. 

Oklahoma. Stats. (1941) tit. 74, KC. 123a. “AQ depHtmeitts, 
institutions and agencies of this Sute . . . shall obtain such 

goods, wares, merc h and i se or products as they may from rime to rime 
require, exclusively from the Sute Board of Public Affairs • • •” 
wbidi cetabiytcs industries in pnal insritutions (icc. 123). 

Oregon. 8 Comp. Laws Ann. (1940) sec. 127-1009. Oregoo 
state board of control and the managemeiiMiinf state charitaUe and 
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penal institutioiM ‘‘shall jointijr annually effect such rules and regula- 
tions as may be necessary to carry out the purpose and intent of this 
act, to wit: the purchase by said institutions of the products to be man- 
ufactured in the penal and/or reformatory institutions of this sute.” 

Rhode ItUmd. Gen. Laws (1938) ch. 64, sec. 7. When state 
purchasing agent or head of any city, department, or institution shall 
need any goods similar to those manufactured at the prison, he shall 
requhition the same from the department of public welfare. “If said 
articles or materials are needed immediately and are not on hand, the 
said department shall forthwith notify the rcquisitioner, and he may 
purchase elsewhere.” 

South Carolina. 3 Code of Laws (1942) sec. 5892. All license 
plates and road signs shall be bought by the state highway department 
from the state penitentiary, and the prices charged “shall be in line 
with prices heretofore paid private manufacturers.” 

Sec. 3079-4. All penal insdtutions shall purchase “all strips, over- 
.ills, shirts or any other clothing” from the state penitentiary, at a 
price not greater than can be bought elsewhere. 

South Dakota. Code (1939) sec. 55.1708. The state depan- 
ment must buy license plates and markers from the penitentiary. 

Tennessee. Mkhie’s Code Ann. (1938) sec. 12209. “The de- 
partment of finance and taxation is authorized and directed to con- 
tract for and purchase from the department of institutions the re- 
quirements of the state of automobQe number plates, to be paid for 
as if purchased from some individual dealer. . . .” 

Texas. 17 Vernon's Civil Sues. (1925) art. 6203g. . . 

The Penitendary System will grow, produce and sell farm products to 
the various Sute Insdtutions at a price not to exceed the lowest bid 
which the Board of Control may receive from compeddve bidders 
for the various products grown and offered for sale by the Penitendary 
System of Texas.” 

Virgima. Code (194a) sec. 2073a. All departments of the sute 
shall purchase their required articles from the penitendary, or peni- 
tentiary farms unless “the artide so produced or manufactured does 
not meet the reasonaUe req|uirements of such department, institution, 
or agency of the State.” 
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West Virpme. Code Ann. (1937) sec. 2773(g). Sute required 
to purchase all products manufactured at the prison. 

Federal. 18 U. S. C. A. sec. 744g. “The several Federal de« 
parunents and independent establishments and all other Government 
institutions of the United States shall purchase at not to exceed cur- 
rent market prices” such available products of the Federal prisons as 
they need. 



Appendix I 


Authorization of the Establishment of 
Rehabilitative Industries 


T he legislation authorizing establishment of indus- 
trial activities varies greatly. Some of it is broad 
enough to permit practically anything desirable for 
education in trade skills, as for example the Illinois provision 
that prisoners may be employed “so far as practicable in occu- 
pations in which they will be most likely to obtain employment 
after their discharge.” So also the Indiana statute specifies 
such “mechanical arts,” “trades and handicrafts” as will en- 
able the inmates of “reformatories” to become self-support- 
ing. The Iowa statute is likewise an apparent grant of broad 
authority. The Alabama and Minnesota statutes provide 
that prisoners shall lie employed in such industries as the 
proper officials sec fit to establish. In other states the ex- 
pressed authorization is more limited, and in Delaware there 
appears to be no clear statutory authorization of prison indus- 
tries but, on the other hand, nothing to preclude their estab- 
lishment. 

In some of the statutes the purpose of the industry to be 
established is clearly expressed as rehabilitative. Thus in 
North Carolina prisoners are to be employed so far as prac- 
ticable “on the work to which they arc best adapted and which 
vnll make it possible for them to improve and acquire greater 
skill that they may earn a livelihood when paroled or dis- 
charged.” In New Jersey, on the other hand, the expression 
is a colorless “shall be employed in such productive occupa- 
tions as are consistent with thdr health, strength and mental 
capadty.” In still other statutes the provision seems merely 
one of providing occupation rather than idleness. But in gen- 

15 * 
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eral it seems clear that there is ample statutory authority fm* 
the develt^ment of rehabilitative industries in the prisons and 
refmmitories if the srill to establish them is sufficient and if 
the necessary funds are obtainable. In this latter connection 
the Michigan statute is outstandings though unique only in 
,the amount stated, in establishing a revolving fund of 
$500,000 with which to purchase equipment and supplies. 

AUtama. Code (1940) dt. 4Si sec. 28. “The state convicts 
«hal1 be employed at such labor and in such places and under such 
reguladons within the state as may be determined by the director, 
with the approval of the governor.” 

ArizotiA. Code Ann. (i 939 ) 47~*t)8. "The board shall 

require of every able-bodied convict as many hours of faithful labor 
in each day, during his term of imprisonment, as shall be prescribed in 
die rules of the prison.” 

Arktmsts. Digest of Stats. (1937) sec. 12657. The board of 
penal institutions may esublish in any state institution “such indus- 
tries and factories as they may deem to be to the best interest of the 
State and the welfare of the convicts confined therein.” 

Sec. 12678 provides for factories where risks are not unduly has- 
ardous and such as will provide “healthful em|doyment such as for 
manufacture of cotton goods, furniture, brick, twine,” etc. 

CsUform*, Penal Code (1941) sec. 2701. The board of priaon 
directon is authorized to produce in the prisons “such articles, ma- 
terials and supplies as arc now, or may hereafter be, needed by the 
State, or any political subdivmon thereoT’ or for use in school or public 
institutioot. 

Sec. 2707. The board ii empowered “to purchase, install, and 
equfp, such machinery, tools, iup|dies, materials, and eququncnt as may 
be necesmry,” 

Ccloradv. 4 Stata. Ann. (1935) ch. 131, sec. 94. The board of 
oorrectiont can employ praoners to mant^Eacturc, produce, or mine 
foods for state departments and ins tit u t i ons. 

CotmtcAcut. Gen. Stats. (1930) sec, 3017. Counqr e omm n- 
ibnen “may require all coovkts in jaSs or workhousm to iraik ifi* 
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cording to their abSily.*' There appears to be no similar provskm 
concerning state prisons, but certain contracts for the labor of con* 
victs are permitted by sec. 1980. 

DtUtwart. Rev. Code (1935) ♦us, sec. 28. Prisoners “shall 
be compelled to labor at some sukable employment eight hours each 
secular day unless physically disabled.” 

Florida. Gen. Laws Ann. ( 1927) sec. 8663. The board of com- 
missbners is authorized to set up industrial plants in all state institu- 
tions, “in a manner profitaUe to the Sute of Florida and of benefit to 
the inmates of such institutions.” 

Georgia. Laws (1939) p. 108, sec. 7. Prison and parole com- 
mission can “establish such industry and manufacture such products 
as are permitted by law.” 

Idaho. Code Ann. (1941 Supp.) sec. 20-705. The prison board 
may provide for production of “as wide a variety as possible” of such 
goods as may be needed in other state institutions, with such diversi- 
fication and variety of products as to minimize the competition with 
private industry. 

lUinou. Rev. Stats. (1935) ch. 108, secs. 76-85. (Jones Ann. 
Stats. 99.054-99.066.) Prisoners must work, and shall be em- 
ployed “so far as practicable in occupations in which they will be most 
likely to obtain emplojrmcnt after their discharge from imprisonment.” 
The work “shall be directed with reference to fitting the prisoner to 
mainttin himself by honest industry after his discharge.” 

Indiana. 4 Suts. Ann. (1933) sec. 13-41 9 * “I" the employ- 
ment, education and training of the inmates of the reformatory, the 
board of managers shall have full power to establish and introduce 
such trades schools as said board may determine for the training of the 
inmates in the mechanical arts. . . . Provided, That said re- 
formatory shall not produce any schoolbooks and desks used by pu|Hk 
for use, or which shall be used, in the common schools of the state. 

II 

a a • 

Sec. 13-420. Provides that profits from such trade schoob may 
be used as working capital. 
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Sec. 13-103. A “board of classification of industries” is created 
“to determine what industries shall be operated in the institutions 
named in this section, to the end that unnecessary duplication of in- 
dustries may be as'oided. . . .” 

Iowa. Code (1939) sec. 3757. Prisoners in penitentiary or 
men’s reformatory may be employed about the buildings “and in such 
industries as may be established and maintained in connection there- 
with.” Read in connection with provisions concerning the furnish- 
ing of articles b)’ the prisons to other institutions, thts gives the board 
of control broad powers. 

Sec. 3764- 1- KsMblishe< a revolving fund from s:ilc of prison prod- 
ucts for the c'lMhlishmcnt and maintenaiiic of prison industries. 

Sec. 3723. The purpose of the women’s reformatory is to make 
its inmates sclf-suf^rting through practical instruction. 

Kama-,. Gen. Suts. Ann. { 1Q3« t sec. 76-2320. Prisoners “m.iy 
be emplo)-ed in such labor .is will best contribute to ihrir support and 
reformation.” 

AVn(MiC). Carroll’s St-its. ( J930) sec. 2i6a--4. 'I’he bo.ird of 
charities and corrections, “hating in mind the wcifari of the inmates 
of the seteral institutions under us control and the interests of the 
Commonwealth, shall encourage the cmplotinent in every proper way 
of said inmates in such ways as shall contribute to their physical, mental 
.md moral improvement. . . 

Sec. 3828C-I ff. The deprtmrnt of public welfare h required 
“to exhaust every resource at its command to provide employment 
for all prisoners in its custody, and thereby to raise revenue for the 
sdf-support of said prisoners and the sutc prisons and to prevent idle- 
ness, mutiny, and discontent therein.” It n .authorized to acquire 
necessary equipment and materials fur the manufacture of state sup- 
plies and to "estaUish industrial training in the several state prisons.” 
The sum of $50,000 is appropriated as a revolving fund for the pur- 
pose. 

Lovinana. Code of Crim. Proc. (1932) art. 1437. Board of 
control may lease or purchase land for maUishment of convict farms 
or factories. 
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Sec. 1472. Inmates of the Loukiana Training Institute shall “re- 
ceive an educational, moral, industrial and farm training,” 

Mmnr. Laws (1933) ch. 1, secs. 300, 304. The department 
in control shall establish “rules and regulations for the instruction and 
employment” of prisoners “for the purpose of securing their improve- 
ment and future welfare.” 

MarylanJ, Ann. Ctxle (1939) art. 27. sec. 762 (3). The 
bo.ird of corrections is .iiithorizcd to equip penal and reformatory 
institutions with such plant, machinery, etc. as is necessary to supply 
all goods .and produce required by other st.itc institutions. 

Sec. “(il fO- The hoard has |>owfr and aiithoritv' to place pris- 
oners .at l:ib<ir on st.ite works “whencter in the judgment of said 
Board the same shall be expedient and proper, upon such terms as to 
It shall seem wise. . . .” 

Sec. 762 (3). It t-s the duu of the heiard to diversify prison in- 
dustries in such a manner as not to work a hardship on any one particu- 
lar free industr)'. 

Masiachusftts. 4 .Ann. Laws (>933) ch. 127, sec. 61. The 
commissioner of correction and superintendent of the reformatory 
shall cndcasor to establish in the reformatorv such industries as will 
enable prisoners employed therein to le.trn valuable trades. 

Sec. 85. The commissioner of correction may, with their consent, 
contract to have women in the reformatoiy employed in domestic 
service upon such conditions as he considers proper, with reference to 
ihcir welfare and reformation. 

Sec. 51 IT. The heads of penal and rcfoim.-itor\ institutions shall 
determine the industries to he esttWished in such institutions. Such 
superintendents and instructors mas he cmploied .is are necessary to 
instruct the prisoners in those industries. 

Sec. 62. Limits the number of prisoners who m.iy be employed in 
the manufacture of p.irticular articles. 

M'utMgan. 3 Comp. Laiws (1929) sec. 17636-2. (Mich. Stats. 
Ann. S 28.1522.) \ revolving fund of $500,000 is created with 
which to purchase supplies, equipment, machinery, and materials for 
prison industry. 
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Sec. 17636-6. (Mich. Stats. Ann. § 28.1526.) Prisoners shall 
be emplc^ed in tasks consistent with the penal and reformatory pur- 
poses of their imprisonment. They may be put at educational and 
rehabilitative activities whether productive or socialized, determined 
on the basis of individual needs and educabdi^. 

Secs- * 7 S 43 ~*t * 7543 ~ 2 - (Mich. Suts. Ann, §§ 28.1681, 
28.1682.) Probation recovery camps may be established at which 
educational and instructive courses of vocational nature may be given 
which are “best suited to equip and train the inmates as good dti- 
zens.” 

Minnesota. 2 Mason's Stats. (1927) sec. 10815. Authorizes 
the manufacture of all kinds of farm machiner}' and parts thereof and 
sets up a $250,000 revolving fund for that purpose. 

2 Mason’s Stats. (1927) sec. 10810. Prisonen shall be em- 
ployed in such industries as are from time to time determined by the 
proper oflkials and may be employed under the “piece price system” 
upon materials furnished by private persons. Sec. 10814 limits the 
number of prisoners who may be employed in a single industry. 

Sec. 10829. Inmates of the reformatory shall “be instructed in 
trades or employments for which they seem best fitted.” 

Mississip^ 1 Code Ann. (1930) sec. 1921. “For use of the 
penitentiary” the superintendent may establish a blacksmith's shop, 
woodshop for the manufacture of wagons, etc., shoe and harness shop, 
saw mill and grist mill, brick and tile factory, and a tailoring shop. 

Sec. 1923. Female convicts may manufacture clothing for con- 
victs. 

Missouri, 2 Rev. Suts. (1939) sec. 8987. The commissioner can 
let or purchase lands for farming, rock quarries, grazing, or for any 
or all purposes proper for the employment in useful work of prisonen 
in the penitentiaiy and for training them so that they may be of good 
health and character and competent to earn an honest livelihood. 

Sec. 8988. The commission may provide plants, machinery, 
equ^MBeiit and material for the manufacture of such articles as are 
needed in sute institutions and for the manufacture of other artidei, 
induding shoes, furniture, desks, etc. which can be diqx»ed of upon 
the tqien nuutet. 
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Sec. 8992. The policy of the commission in the employment of 
prisoners shall be to train them so that they may be of good health and 
character and competent to earn an honest livelihood. 

Sec. 9119. The department of penal institutions is to provide for 
teaching inmates of the intermediate reformatories in profitable and 
useful trades and to offer such employment in industries, agriculture, 
and other vocations as will enable them upon their release to more 
surely earn their own support and be self-reliant and self-supporting 
citizens. 

Montana. 5 Rev. Codes (1935) sec. 1244.6. The board may 
cause prnoners to be employed in any mechanical pursuit and furnish 
them with material necessary therefor and may generally employ them 
in such manner as will best serve the interests of the state and the 
welfare of the prisonen. 

Sec. 11573.4. The occupation of prisoners is to be diversified so 
as not to concentrate in any industry. 

Nebraska. Comp. Suts. (19^9) sec. 83-1012. The board of 
control of the reformatory for boys has power to engage in such trade 
and business, including manufacturing and farming enterprise as it 
may deem for the best interests of the state and for the advancement 
and reformation and instruction of the prisoners in useful trades. 

Sec. 83—1 1 02. Boys committed to the boys’ industrial school ‘Shall 
be instructed in the principles of morality and in such useful branches 
of knowledge as are taught in the public schools of the state. They 
shall also be instructed in the principles of the mechanical arts and such 
practical trades as are best suited to their age, strength, and capaciQr, 
and best adapted to secure them a livelihood after leaving the school.” 

Sec. 83-1 202. Girls in the industrial school are to be trained in 
domestic duties and light practical industries. 

Sec. 83-1406. In the reformatory for women, “employment of 
such women shall be for the purpose of teaching them a useful trade 
or profession and improving their physical, mental and moral condi- 
tion.*’ 

Sec. 83-1302. The object of this institution is, among other 
things, to furnvh the inmates “domestic, industrial and other training 
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to fit them for self-support; to procure them appropriate employ- 
mem.” 

Nevada, Comp. Laws (1929) sec. 11458. The board of 
commissionen may cause prisoners “to be employed in any mechanical 
pursuits, and at hard labor, and may furnish such convicts thus em- 
ployed with any material that may be deemed necessary,” and may 
employ prisoners “in sucli manner ... as will best subserve the 
interest of the state and welfare of the prisoners.” 

New Hamfshtre. Rev. Laws (1942) ch. 464, sec. 31. Prohibits 
contracting of prison labor or products, “. . . except that con- 

victs may work for, and the products of their labor m.ay be disposed 
of to, the state or any political subdivision thereof, or fur or to any 
public institution.” 

New Jersey. I Rev. Stats. (1937) sec. 30: 4-92. “The inmates 
of all correctional . . . institutions within the jurisdiction of the 
state board shall be employed in such productive occupations as are con- 
sistent with their health, strength and mental capacity.” 

New Mexico. Stats. Ann. (1941) "^ec. 42-1705. It is the duty 
of the prison board to adopt such rules concerning prisoners committed 
to their custody as will prevent them from returning to their criminal 
courses, best secure their self-support, and accomplish their reforma- 
tion. 

New York. loB McKinne}'’s Consol. Laws Ann. (1938) sec. 
1 7 1. Prisoners are to be employed “for the purpose of industrial 
training and instruction.” 

Sec. 1 83. It is the duty of the commissioner “to employ the pris- 
oners, so far as practicable, in occupations in which they will be most 
likely to obtain emplo)’ment after their discharge from impreon- 
ment.” 

North Carotma. Code Ann. (1935) sec. 7707. The board has 
power to provide for employment of all prisoners, either in primns 
or farms owned or leased by the state, or elsewhere upon just and fair 
terms. Sec. 7712 (a) provides for manufacture by prsoners of 
automobile licerae plates. Sec. 7712 (b) provides for a shoe factory 
in the central prison to provide shoes for inmates jtf various state in- 
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sdtutions. Sec. 7758 makes it lawful to contract for the employment 
of convicts on highways or streets. 

North Dakota. Comp. Laws (1913) sec. 11261. The prisoner 
is to be employed so far as practicable “on the work to which he b best 
adapted and which will make it possible for him to improve and ac- 
quire greater skill that he may earn a livelihood when paroled or db- 
charged from the institution.” Sec. 11270 provides for employment 
in the manufacture of brick. The laws of 1933 provide for a tan- 
nery at the penitentiary, for coffins to be manufactured at the peni- 
tentiary, and for license plates to be there manufactured. 

Ohio. Throckmorton’s Code Ann. (1940) sec. 2137. The su- 
perintendent of the reformatory for men may spend not more than 50 
per cent of its gross earnings for equipment and maintenance of in- 
dustrial training schools. These schools are to be so conducted that 
the inmates will be taught and trained in various arts of such character 
as to enable them to perform the skilied labor required at the reform- 
atory and fit them for self-support when released therefrom. 

Sec. 2148-12. The department of public welfare b authorized to 
estabibh educational and vocational schools at the reformatory for 
women wherein the inmates may be instructed “in educational and 
vocational lines of such character as may be required to fit them for 
self-support upon being released from the institution.” 

Sec. 1835-1. “The London prbon farm shall be used for the 
better class of prisoners and devoted to the reformation and the in- 
dustrial and vocational training of thb class.” 

Oklahoma. Stats. (1941) tit. 57, sec. 132. “. . . Said 

board (of Public Affairs) shall have the authority to install and equqi 
such business enterprises, occupations, factories, manufactories, farm- 
ing and any other business not prohibited by the Constitution, as will 
employ the inmates of said institutions, and may employ such persons 
as are necessary for the construction and operation of any building, 
factory, shop, business or enterprise connected with said institutions. 
• • • 

Sec. 251. Authorizes establishment of a binder twine plant at die 
state prison. 
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Sec 261. Authorizes farm implement factory at the state peni- 
tentiary. 

Sec 321. Tannery and harness and shoe factory are authorized at 
the state reformatory. 

Oregon. 8 Comp. Laws Ann. (1940) sec. 1 27-1007. Oregon 
state board of control is authorized to install manufacturing plants 
to make such goods as may be needed by other state charitable and 
penal institutions. They shall manufacture “as wide a variety of prod> 
ucts as is practicahle.” 

Pennt'jlvarm. Purdon’sStats. Ann. (1930) tit. 61, sec. 481. All 
male criminals between the ages of fifteen and twenty-five shall be 
committed to the Huntingdon Reformatory. 

Sec. 482. This section limits the inmates between the above ages, 
to first offenders. 

Sec. 511. The purpose of the reformatoiy is “to prevent young 
first offenders . . . from becombg criminals, and to subject 

them while in custody in this reformatory to such remedial, prevent- 
ative treatment, training and instruction as may make them honest, 
rcpuuble citizens.” Inmates are to be instructed “in the rudiments 
of an English education, and in such manual, handicraft, skilled vo- 
cations as may be useful to each of the inmates after his discharge from 
the reformatory, whereby said person will be able to obtain self-sup- 
porting employment.” 

Tit. 71, sec. 602. The department of welfare shall have the 
power to establish and maintain industries in the penitentiaries and 
reformatories. Such industries shall be for the purpose of “printing, 
or of manufacturing and producing supplies, or for the preparation 
and manufacture of budding material for the construction or repair 
of any State institution . ' . . manufacture and production of 
crushed stone, brick, tile and culvert pipe,” or other things uMd in 
road building by the state. 

Rhode Island, Gen. Laws (1938) ch. 64, sec. 6. ’The depart- 
ment of puUk wdfare shall cause such articles and materials as are 
used in the oflkes, departments or institutions of the state and of tlie 
several cities and towns to be produced by the labor of inmates in the 
public welfare institutioiit. . . 
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South Carohm. 3 Code of Laws ( 1 94.2) sec. 5892. The peniten- 
tiary is authorized to establish a plant for manufacturing license plates 
and metal road signs. 

South Dakota. Code (1939) sec. 13.4801. A twine plant re- 
volving fund “shall be maintained ... for the purpose of con- 
ducting the business of the Hard Fiber Twine and Cordage Plant at 
the State Penitentiary.” 

Sec. 55.1707. Penitentiary manufactures license plates and high- 
way signs and other markers. 

Tennessee. Michie’s Code Ann. (1938) sec. 12205. “The com- 
missioner of institutions, with the a|^roval of the governor, is author- 
ized and directed to employ and work at manufacturing ardcles of 
merchandise, in shops to be wholly controlled by such commissioner, 
such of the convicts as in his judgment it will not be safe, humane, 
practicable, or desirable to work outside the prison walls, that is, such 
prisoners as cannot with profit to the state, safety to the prisoners and 
the public be maintained and employed outside the prison walls, it 
being the purpose and intention of this law to reduce to a mi nimum 
the number of prisoners engaged in the manufacturing business in 
competition with free labor and manufacturers engaged in like busi- 
ness. . . .” 

Sec. 12207. department of institutions is authorized to man- 
ufacture automobile plates, and “kindred articles” at the penitentiary 
to supply the requirements of the state. 

Texas. 17 Vernon’s Civil Suts. (1925) art. 6166a. All pris- 
oners shall “be given opportunity, encouragement and training in the 
matter of reformation. All prwners shall be worked within the 
prison walls and upon farms owned or leased by the State; and in no 
event shall the labor of a prisoner be sold to any contractor or lessee. 

II 

« • • 

Art. 6203c-Sec. 1. The board shall conduct prison farm units 
so that the prisoners may be “gainfully employed” in work that will 
be “remunerative to the State and beneficial to the prisoners.” 

Art 6203c-Sec. 2C. The board is directed to “install emergency 
mechanical devices, equqiment, and machinery for shops and indus- 
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tries now operated or that may be operated profitably in said Central 
Unit.” 

Utah. 5 Code Ann. (1943) sec. 85-9-29. The warden can em- 
ploy prisoners in “erection or repair of the buildings or walls of the 
prison, and in the operation and maintenance of the prison.” 

Sec. 85-9-31. The board of correction shall determine “what 
lines of productive labor shall he pursued in the prison . . .” but 

for the purpose of competing as little as possible with private industry. 

Vermont. Laws (1937) no. 165, sec. 5490. Commissbner 
may contract to any person or corporation, the labor of any prisoner 
for a period not to exceed five years. “He may purchase the material, 
stqiplies, machinery and appliances required for employing the con- 
victs, and may employ all necessary' superintendents, accountants and 
other help necessary for such enterprise. . . . He may conduct 

such manufacturing business as a financial enterprise, separate from 
the state prison, house of correction and women’s reformatory.” 

V'vrpma. Code (1942) sec. 5009. “The convicts shall be kept 
to the hardest labor suitable to their sex and fitness, and such of them, 
as need it, instructed in some mechanical art.” 

Sec. 2073. Persons confined in the penitentiary or on state farms 
shall be used so far as possible in the making of articles required by 
state institutions. 

Washington, lo Remington’s Rev. Stats. Ann. (1932) sec. 
10257 fiF. Prisoners may be employed in the manufacture of jute 
fabrics, brick, and crushed stone. A revolving fund of $50,000 is 
set up for the purpose. 

Sec. 10280-7. Prisoners in the reformatory may be required to 
work *‘in such manner as may be prescribed by the director of busi- 
ness control.” 

West Virgima. Code Ann. (1937) sec. 2773 (f). The board 
of contred is authorized to purchase “equipment, raw materials and 
supplies and to engage the supervisory personnel necessary to establish 
and maintain for this state at the penitentiary or any penal faim or in- 
stitution now or hereafter under control of this board, industries for die 
utilization of services of convicts in the nunufacture or production of 
such artides or pr^ucts as may be needed for the emistruction, opera* 
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tion, maintenance or use of any office, department, institution or 
agency supported in whole or in part by this state and the political sub- 
divisions thereof.” 

Wisconsin. Stats. (1941) sec. 56.01. The state board of control 
inay conduct various industries including the manufacture of license 
plates and highway signs. The board may lease or purchase lands for 
farming, limestone beds for the manufacture of fertilizer, and rock 
beds fur road building materials. 

Sec. 56.02. The board of control shall maintain a binder twine 
plant. 

Sec. 54.01 (4). “Farming, forestry, quarrying” may, by implica- 
tion, be carried on at the reformatory. 

Sec. 56.07. “State board of control may maintain in the state 
reformatory a manual training school, and cause the inmates to be 
instructed in trades. . . 

Wyoming. Rev, Stats. (1931) sec. 108-814. The board of 
chanties and reform and warden shall direct that consnets shall be 
employed at such work as shall make it possible for them to acquire 
trade knowledge and skill m the industry for which they are most 
adapted, and at which they can best earn a livelihood when paroled or 
discharged. 

Sec. 1 08-8 1 6. Wearing apparel and other articles used in the 
penitentiary are to be manufactured there and also such articles as 
are used by the state, including building matcri.-ils for sutc institutions. 

Sec. 108-911. Inmates of the reformatory may be employed in 
“agriculture, horticulture, or other mcchanic.al labor, as a means of 
their support and reformation.” 

District of Columbia. 42 Acts of Congress affecting the District 
of Columbia 473; Public Act No. 602, 76th Congress, ch. 333, 3d 
Session. With respect to the workhouse and reformatory of the 
District of Columbia a working capital fund of $30,000 is provided 
for such industrial enterprises as may be approved. A revolving fund 
is also created “for the purchase of raw materials and manufacturing 

supplies . . . and purchase of fuel for manufacturing purposes. 

»» 

• • • 

Federal. 18 U. S. C. A. sec. 744a ff. “It shall be tlie duty of the 
Attorney General to provide cm]d<^ment for all physically fit inmates 
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in the United States penal and correctional institutions in such divert 
tied forms as will reduce to a minimum competition with private in- 
dustry or free labor.” The Attorney General “may make availabte 
the services of United States prisoners” for road building, reforesta- 
tion, construction of levees and other public works. Also he “shall es- 
tablish such industries as will produce articles and commodities for con- 
sumption” in various Federal institutions, and in so doing shall provide 
such forms of employment “as will give the inmates a maximum oppor- 
tunity to acquire a knowledge and skill in trades and occupations which 
will provide them with a means of earning a livelihood upon release.” 
Various “working-capital funds” are provided. The President is 
authorized to create an organization to be known as the “Federal 
Prison Industries” for the purpose of carrying out these industrial 
policies. 

The notion of rehabilitation through training in trade skills is, of 
course, not confined to any one country. The Cuban Criminal Code 
expressly provides, art. 48, that in all establishments subject to the ju- 
risdiction of the Superior Council of Scxial Defense there shall be es- 
tablished a s)'stem designed to correct and rehabilitate the inmates 
through individualized treatment and compulsory work and education. 
The primary purpose, art. 50, of the education and work is to be modi- 
fication of the diseased and antistxrial tendencies, inclinations and pre- 
dispositions which lead them to crime; the secondary purpose is to 
assist them in earning a living when returned to freedom. 

So, too, the rchabiliution idea is clearly embodied in Swiss criminal 
law, although it is confused, or at least interwoven, with the punitive 
processes. The Swiss Federal Criminal Code of 1937, translated ly 
Friedlander and Goldberg, 30 J. Crim. L. I ( 1939), sets up the cus- 
tomary type of penalties fur crime. But it also provides that (Art. 

43): 

“If the offender has been sentenced to a prison term for a felony 
or misdemeanor, the court may suspend sentence and commit him to 
a house of correction for an unlimited period. . . . The com- 

mitted person shall be trained for the kind of work to which be is 
wited, and which will enable him to support himself after release. 
The physical, mental and particularly the industrial devdopnient 
of the comn^jltted person shall be furthered by thc4<>ttniction given.” 



Appendix J 

Educational Rehabilitation 


S TATUTORY provision for general education in the 
prisons is not so common as is provision for industrial 
employment. What does appear ranges all the way 
from the Kansas provision that illiterate convicts shall be in- 
structed in reading, writing and arithmetic, to the Indiana 
requirement that the board of control shall institute such in- 
struction of an educational nature as they believe will be for 
the best interests of the prisoners. In no state, however, is 
educational effort precluded, and in any state the possible ef- 
fort seems to be limited only by the lack of financial provision. 

California. Statutes and Amendments (1941) ch. 937, sec. 1 760. 
The Youth Correction Authorit)' may estiblish and operate educa- 
tional institutions for convicts committed to it. 

Idaho. I Code Ann. (1932) sec. 19-3904. When a prisoner 
is received into the penitentiar}', he shall be given an examination in 
fundamental studies taught in the state's common schools and unless 
he passes it, “he shall be instructed in such studies as may be deemed 
practicable and advisable; and each and every prisoner shall be given 
such courses from the university extension department as may be found 
practicable. . . .” 

Sec. 19-3905. The state hoard of education is to prepare courses 
of study and the state board of pr^n commissioners to make neces- 
sary arrangements for the education of prisoners. 

Sec. 32-2214. Superintendents of state reformatories are to 
make suitaUe provision for the teaching of physiology and hygiene. 

Indiana. 4 Stats. Ann. ( 1933) sec. 13-123. The board of each 
penal insdtution “shall make the necessary provision for . . . 

such training in character-budding and the moral rehabilitation of the 
inmates as may be deemed necessary to reclaim the persons who are 
incarcerated in such institution, so that at the expiration of their 

l6s 
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terms . . . they may be returned to society better fortified to 

resist the temptations which led to their imprisonment and as useful 
and self-respecting citizens of the community,” 

Sec. 13-215. The board of control of the state prison is to “in- 
stitute such instruction of an educational and technical nature, as, in 
their judgment, shall be to the best interests of the inmates.” 

Kansas. Gen. Stats. Ann. (1935) .sec. 76-2413. The warden 
of the penitentiar}’ “sh.ill cause to be instructed in the principles of 
reading, writing and arithmetic” such convicts as cannot read. 

Louisiana. Code of Crim. Proc. (1932) sec. 1472. Inmates of 
the Louisiana Training Institution shall “receive an educational, 
moral, industrial and farm training.” 

Massachusrtts. 4 .Ann. Laws (1933) ch. 127, sec. 89. The 
warden of the prison maj maintain “schools of instruction for the 
prisoners at such times, except on Sundav, as he, with the approval of 
the commissioner, may determine, and for such purpose may expend, 
from the appropriation made for the support of the prison, not more 
than $2,000 annuall) .” 

Sec. 91. The superintendent of the reformatory may expend an- 
nually a sum not e.xceeding $5,000 “for the mcnt.1I instruction of the 
inmates.” 

Muhigan. 3 Comp. Laws (1929) sec. 17597. (Mich. Stats. 
Ann. § 28.1424.) “.A school shall be maintained in each prison for 
the instruction of convicts confined therein.” 

Montana. 5 Rev. Codes (1935) sec. 12440.1 ff. .Acknowledges 
a trust fund of $25,000 set up by a private donor with which to main- 
tain a prison band, musical instruction, and the equipment therefor, 
and for the employment of a musical director at $2,500 a year. 

Sebraska. Comp. Stats. ( 1929) sec. 83-951. The state superin- 
tendent of public instruction is authorized to establish and supervise a 
school for prisoners whereby to give them instruction in common 
school branches of knowledge, business forms, and useful industries. 

Sec. 83-953. It is a duty of the warden to provide a night school, 
games, and amusements, especially those having an educational value 
“in order to promote the general moral and physical welfare of the 
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prisoners, improve the discipline and provide for their mental develop- 
ment.” 

New Hampshire. Rev. Laws (1942) ch. 464, sec. 6. It is 
the duty of the board of trustees “to provide such books and other 
instruction as shall be deemed necessary for the convicts.” 

New York. loB McKinney’s Consol. Laws Ann. (1938) sec. 
136. “The objective of prison education . . . should be the 

socialization of the inmates through varied impressional and expres- 
sional activities, with emphasis on individual inmate needs. The ob- 
jective of this program shall be the return of these inmates to society 
with a more wholesome attitude toward living, with a desire to con- 
duct themselves as good citizens and with the skill and knowledge 
which will give them reasonable chance to maintain themselves and 
their dependents through honest Labor. To this end each prisoner 
shall be given a program of education which, on the basis of available 
data, seems most likely to further the process of soci.ilization and reha- 
bilitation. The time daily devoted to such education shall be such as 
is required for meeting the above objectives.” Provision is made for 
furnishing of teachers. 

North Carolina. Code Ann. (1935) sec. 7732. Authorizes 
organization of classes among the prisoners so that those who desire 
may receive instruction in various lines of education. The board is 
expected to utilize where possible the services of prisoners who are suf- 
ficiently educated to act as instructors for such classes. 

Ohio. Throckmorton’s Code Ann. ( 1 940) sec. 2195. The board 
of administration m.iy establish, at the pcnitcntiarv, an elementary day 
school for uneducated prisoners, and to that end m.iy employ a com- 
petent and efficient superintendent of school and such number of 
.assistants and teachers as may be necessary. It may provide school 
rooms and books, stationery and apparatus. 

Sec. 2195-2. The board may establish and m<aintain manual 
training, domestic science, and commercial departments. The nature 
of alcoholic drinks and other narcotics, and their effects upon the 
human system may be included in the branches to be taught. 

Oregon. 8 Comp. Laws Ann. (1940) sec. 1 27-105. There 
shall be appointed two clergymen for the penitentiary and training 



i68 THE PREVENTION OF REPEATED CRIME 

school, one Catholic and one non-CathoUc. They shall give the in* 
mates moral and religious training, “visit the sick in the ho^tal and 
devote she hours each week to instructing the convicts and the boys 
in the training school in the common branches of knowledge.” Their 
salary shall be $600 each annually. 

PentuylvatM. Purdon’s Suts. Ann. (1930) tit. 61, sec. 346. 
The board of trustees shall elect a chaplain for a term of four years. 
They shall procure suitable religkius instructors, in addition to the 
chaplain. 

Sec. 378. It shall be the duty of the religious instructor to “attend 
to the moral and religious instruction of the convicts, in such manner 
as to make their confinement as far as possible the means of their 
reformation, so that when restored to their libert}’, they may prove 
honest, industrious and useful members of society.'* 

Sec. 380. Prisoners at the western penitentiar)' may be congre- 
gated for the purposes of “ . . . learning and religious services.” 

Sec. 381. Prisoners at the eastern penitentiary may be congregated 
for the purposes of “worship, labor, learning, and recreation: Pro- 
vided, That no person shall be brought into an assembly for common 
worship unless such person so desires.” 

Sec. 383. Prisoner may subscribe to any “daily, weekly or monthly 
paper or periodical of a moral, political or religious character,” if he 
has the means to pay for the same ; and provided that such papers and 
periodicals first meet the approval of the board of trustees of such 
penitentiaries. 

Rhode Island. Gen. Laws (1938) ch. 50, sec. 6. The director 
of the department of public welfare shall appoint religious instructors 
for the institutions, such instructors to be paid by appropriations from 
the assembly. 

Sec. 1 1. The director of the department of public welfare shall an- 
nually nuke a report to the department of education on all schools 
maintained in the institutions under his care. The director of educa- 
tion may visit these schook and make suggestioru as to their improve- 
ment. “All teachers employed in uid schools, except the schools main- 
tained at the state prison, shall hold certificates of qualification as 
requfa’ed by law of puUic schotd teachers.” 
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Tennessee. Michie’s Code Ann. (1938) sec. 12103. All pris- 
oners under twenty-one shall be kept apart from older and hardened 
criminals except those of good conduct and example. They shall be 
under the charge of the chaplain and the warden. “The chaplain shall 
be permitted, after the working hours, to furnish, and shall furnish, 
instruction in education and moral training to such convicts, under 
twenty-one years old as shall desire to take advanuge of the same, not 
more than two hours a day, and a suitable place within the prison 
walls shall be furnished for such school.” 

Sec. 12104. The chaplain shall instruct “little boys, both white 
and black, of sixteen years and under” morally and educationally for 
at least two hours a week. 

(Apparently the “little boys” are incorrigibles or those sentenced 
for murder or rape.) 

Sec. 12126. Every convict shall be furnished with a Bible. 

Secs. 12128 and 12 129. $250 sh.!!! be appropriated annually for 
maintaining a library at the state prison. The state librarun shall con- 
trol said branch library. 

Texas. 17 Vernon’s Civil Stats. (1925) art. 6203b. The prison 
board sh.>ll arrange fur the teaching of reading, writing, spelling and 
arithmetic to ail inmates of the prison. Illiterates shall receive five 
hours* instruction per week. Literate prisoners may organize “for 
themselves special instruction or classified instruction of a higher class. 
. . .” Such instruction shall be under the direction of the prison 

chaplains. “There shall be rr.-id and explained for at least one hour of 
each school week portions of the Constitutions of the United States and 
the State of Texas.” 

Utah, 5 Code .Ann. (1943) sec. 85-9-50. The board of correction 
may charge not over $.25 of each visitor for the visit and it shall 
appropriate annually out of receipts “such sum as it m.-iy determine for 
the purchase of books to be kept at the prison for the use of convicts.” 

Sec. 85-9-51. “A school may be maintained in the prison for the 
instruction of convicts confined therein. It shall be conducted under 
such regulations as may be made the board of corrections.” 

Sec. 85-9-52. Prison library to be maintained. 
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Vermont. Pub. Laws (1933) sec. 8805. “Persons committed 
to the house of correction who are under twenty years of age shall be 
instructed at reason.'ible times in the branches required to be taught 
in the public schools} and prisoners above that age shall receive such 
facilities for reading and such instruction as, in the discretion of the 
superintendent, is reasonable and consistent with the discipline of the 
institution.” 

Sec. 8811. State board of educ.ation shall provide suitable libraries 
in the penal institutions. 

Sec. 8814.. Prisoners “shall have access to books and newspapers un- 
der such regulations as the warden or matron with the approval of 
the governor may prescribe.” 

Sec. 8806. Chaplains shall hold religious services on Sunday, “and 
attend to and instruct the prisoners in their mural and religious duties 
and visit the sick on suitable occasions.” 

Virginia. Code (194.2) sec. 50481. The board of directors of 
the penitentiary is authorized to arrange for lectures, etc., for pris- 
oners’ leisure, organize classes fur those who desire instruction and 
utilize “the services of the pnstmers who are sufficientlj educated to 
act as instructors for such classes in education} such services, however, 
shall be volunury on the part of the prisoner.” 

Washington. 10 Remington’s Rev. Stats. Ann. (1932) sec. 
10223-2. Director of business control shall have power to make rules 
as to education. 

Sec. 10235. It is the duty of the chaplain to give religious and moral 
instruction, and to devote at least one hour each weekday and Sunday 
afternoon to such instruction} to take charge of library} to make a 
quarterly report to the governor stating the number of convicts in- 
structed during the last quarter, branches of education in which in- 
structed, text-books used, progress made by convicts, and especially 
cases of unusual progress. 

Wisconsin. Stats. (1941) sec. 53.0G. The chaplain shall hold 
religious services each Sunday, “instruct the prisoners in their moral 
and religious duties and visit the sick on suitable occasions. He shall 
also act as librarian.” Once a week he shall devote three hours “to 
instnicting those prisoners who need such instruction in the common 
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branches of English education.” He may use qualified convicts to as- 
sist him in his teachings. 

District of Columbia. 42 Acts of Congress affecting the District 
of Columbia 4.73; Public Act No. 602, 76th Congress, ch. 333, 3d 
Session. Appropriation for the purchase of newspapers, books, and 
periodicals for the jail not to exceed $ioo; appropriation for the pur- 
chase of newspapers, books, books of reference, and periodicals for 
the workhouse and reformatory not to exceed $1500; also provision 
for purchase of books, magazines, and other educational supplies for 
the National Training School for Girls. 

Federal. 1 8 U.S.C.A. secs. 817, 837. There appears to be no 
specific provision for education in the Federal prisons generally, but 
these sections provide that in the Federal industrial institution for 
women and tlic United States industrial reformatory, it is the duty 
of the Attorney General to provide “instruction in the common 
branches of an English education,” as well as in “such trade, in- 
dustr)', or skilled vocation” .as will enable the prisoners to become 
self-supporting after release. 



Appendix K 


Medical and Surgical Treatment 

1 EGISLATURES appear to have had no appreciation of 
the fact that tendencies toward repetitious criminality 
can often be weakened and even eliminated by medical 
or surgical treatment. Nowhere in the statutes is there explicit 
provision for investigation of specific physiological causes of 
crime and their treatment by physicians or surgeons. But, on 
the other hand, there is recognition of the part which abnormal 
mental conditions may play in criminal activity, and some 
state statutes do provide at least for study of such conditions. 
Such are the New Y ork provision that the commissioner of cor- 
rection shall establish a psychiatric clinic for the study of each 
convict received at Sing Sing, and the statutes of Illinois and 
Michigan requiring psychiatric examination. Moreover, 
many statutes are general enough to permit unlimited progress 
along the lines of crime prevention through correction of 
physical and mental defects, and perhaps were based on real 
intention to open the way for such practices. Indiana author- 
ities, for example, are authorized *‘to adopt such rules con- 
cerning all prisoners committed to their custody as shall pre- 
vent them from returning to criminal courses.” This might 
be interpreted as authorizing "rules” of corrective physical 
betterment. Certainly, Kentucky correction officials would 
seem specifically authorized to utilize medicine and surgery in 
their statutory obligation ‘Ho study the sources and causes of 
crime . . . and to put into effect such remedial measures 

as may be of benefit . . .” In nuny other states it is 
obvious that the legislative idea was no more than humani- 
tarian consideration for the day to day health of prisoners, as 
in the Massachusetts provision that a physician shall viut the 

17a 
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prison hospital once a day and prescribe for sick convicts. But 
even in these states there appears to be no statutory preclusion 
from the reasonable use of medicine and surgery as crime pre- 
ventives if there is the will to use them and the financial means 
to do so. 

Again the failure of prison administrators to put such re- 
medial and preventive practices into effect must be attributed 
to something other than a lack of at least implicit authority in 
the statutes. 

AUtbama. Code (1940) tit. 22, sec. 265. Prisoners are to be 
examined for venereal disease ; if found to be infected, they are to be 
confined separately from others and to he given proper treatment. 

Tit. 45, sec. 41. Prisoners suffering from tuberculosis are to be sep- 
arated from others. 

Arkamas. Digest of Stats. (1937) sec. 12704. Requires services 
of a full-time physician for all necessary medical services, to prescribe 
diet for sick, keep records of sick, etc. 

Califomui. Penal Code (1941) sec. 2670. Whenever in the 
opinion of specified officials it will be of benefit to the physical, mental 
or moral condition of a recidivist who has been twice confined for sex 
offenses and shows crimin.al sexual tendencies, he may be asexualized. 

Colorado. 3 Stats. Ann. (1935) ch. 78, sec. 54. Prisoners con- 
fined in any common jail who have a disease which is dangerous to 
the safety and health of others may he removed to a hospital. 

Ch. 78, see. 168. All persons confined or imprisoned “shall be ex- 
amined for, and, if infected, treated for venereal diseases by the health 
authorities having jurisdiction. ...” 

Connectieut. Gen. Stats. (1930) sec. 1978. The warden of the 
state prison “shall provide for the relief of any sick or infirm prisoner, 
and the cost thereof shall be paid by the state from funds appropriated 
and available for such purpose. ...” 

Sec. 2374. Any person confined in the sute prison or jail for ten 
days or longer “may be examined for any malignant, infectious or 
contagious disease, and if found infected with any such disease, he 
shall be treated during the term of his confinement and, if not cured 
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at the date of his discharge, the local health officer shall be noti* 
lied. . . 

Florida. Stats. (1941) sec. 954.43. “The board of commis- 
sioners of state institutions may emjdoy one or more state prison ph3r${- 
cians. ...” 

Sec. 954.44. “The physician shall visit the hospiul of the prison at 
least once in each day, and as often as is necessary, prescribe for the 
convicts who are sick. ...” 

Sec. 384.08. All persons imprisoned in any state, county, or city 
prison may be examined and treated for venereal diseases. 

Georgia. Code .Ann. (1933) The prison commis- 

sion “shall appoint such officers and physicians as may he neces- 
sary. ...” 

Sec. 88-504. Prisoners may be examined and treated for venereal 
disease b}' the health authorities. 

Idaho. I Code Ann. (1932) sec. 20-314. “It sh.ill be the duty 
of the physician to attend at all times to the wants of sick convicts, and 
to prescribe medicine and diet for them.” He shall determine whether 
a convict is unable to work because of illness and shall examine the 
cells, the sanitary arrangements, and the food and clothing of the 
convicts once a week. 

Illinois. Rev. Stats. (1935) ch. 108, see. 109. (Jones Ann. Stats. 
99.092.) Prisoners are to be first delivered to “diagnostic depots” for 
preliminary' study. “Such survey shall include a consideration of his 
prevbus criminal record, if any, and a phy.sical, psychological and 
p^chiatric examination.” 

Indiana. 4 Stats. Ann. (1933) sec. 13-411. The board of man- 
agers of the reformatory are to “adopt such rules concerning all pris- 
oners committed to their custody, as shall prevent them from returning 
to criminal courses. ...” The superintendent is to keep a record 
of facts concerning the prisoners, including such “early social influ- 
ences as seem to indicate the constitutional and acquired defects and 
tendencies of the prisoner, and, based upon these, an estimate of the 
present condition of the prisoner and the best probable plan of treat- 
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Iowa. Code (1939) see. 3329. The board of control is to “en- 
courage the scientific investigation, on the p.irt of the executive heads 
and medical staff of the various institutions, as to the most successful 
methods ... of treating the persons committed thereto. ...” 

Kansas. Gen. Stats. Ann. {1935) sec. 76-24.01. Among the 
6fficers of the penitentiary shall be one physician and surgeon. 

Kentucky. Carroll’s Suits. (10-50) sec. 2i6a-3. Board of chari- 
ties and corrections is under a duty “To study the sources and causes 
of crime, delinquency, and dependency and as far as possible suggest 
and put into effect such remedial measures as m.iy be of benefit to 
the Commonwe.alth in the prevention and ultimate eradication of anti- 
social acts and conditions. ...” 

Louisiana. Code of Crim. Proc. (1932) art. 1432. The board 
of control is to “make rules for the grading and classifying of the 
convicts according to the most modern and enlightened system of 
reformation . . . the purpose being to restore and reform the in- 
dividual to a better man, physically, intellectually and morally.” 

Maine. Rev. Stats. (1930) ch. 152, sec. 40. “The commission 
and warden shall appoint some suitable person physician and surgeon 
of the prison, who shall visit the same dail\, . . . attend and 

prescribe for sick convicts. ...” 

Ch. 152, sec. 41. Provides for removal and medic.il care of all 
convicts with a contagious disease. 

Ch. 94, sec. 40. “. . . whenever a convict at the expiration of 
his sentence, is sick and unable to be removed from jaQ, he shall be 
cared for by the jailer, at the expense of the county, until the county 
commissioners deem it safe for him to be removed.” 

Ch. 22, sec. 134. Provides for reporting of venereal diseases in 
correctional institutions and compliance with such rules and regula- 
tions as the sute health department may impose to prevent the spread. 

Massachusetts. 4 Ann. Laws (1933) ch. 125, sec. 17. A physi- 
cian shall visit the prison hospital once a day and prescribe for sick 
convicts. He sh.all also keep a record of admission to the hospital and 
treatment. 

Ch. 127, sec. 16. Heads of penal and reformatory institutions shall 
cause a thorough physical examination to be made of prisoners ad- 
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mitted, espedalljr for evidence of gonorrhea, ^hilis, and pulmonary 
tuberculosis. 

Michigan. 3 Comp. Laws (1929) sees. 17573, I 7543 - 45 * 
(Midi. Stats. Ann. §§ 28.1400, 28.2105.) These provide for rec- 
ords to be kept concerning the social attitude of prisoners, the type 
of work which they have done in prison, and an estimate of the extent 
to which they have responded to these influences; together with the 
result of whatever physical, mental, and psychiatric examinations 
may have been made. By implication, this would seem to authorize 
at least the making of physical, mental, and psychiatric examinations 
and application of constructive efforts to the needs of the individual. 

Minnesota. 2 Mason’s Stats. (1927) sec. 10805. Ii> 
epidemic in the state prison, prisoners may be removed to some other 
secure and suitable place for care and treatment. 

Misxaff*. I Code Ann. (1930) sec. 1911. A full-time physi- 
cian and a full-time dentist are to be employed. 

Sec. 1951. The prison hospiul is to be under control of the prison 
physician, who can hire not more than four nurses and shall provide 
free care and treatment to convicts and employees of the penitentiary. 

Missouri. 2 Rev. Stats. (1939) see. 9036. A physician is to be 
appointed for the penitentiary at not more than $4,000 per year salary, 
who is to devote his entire time to the health and treatment of pris- 
oners requiring medical attention. 

Montana. 2 Rev. Codes Ann. (1935) sec. 2569. All persons 
imprisoned in state, county, or city prisons shall be examined and 
treated for venereal disease. 

Nebraska. Comp. Stats. (1929) see. 83-901. Provides for em- 
ployment of a physician for the penitentiary. 

Sec. 29-2622. The penitentiary physician and warden are to 
examine prisoners and keep a record of observed improvement or 
deterioration of character and notes as to the method and treatment 
employed, and to make an esdmau of the condition of the priionen 
and the best plan for their treatment. 

^ ftasmda. 5 Comp. Laws (1929) secs. 1 1479-1 1484. Provide for 
'^Aeatal service for the inmates of state institutions. 
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New Jersey, i Rev. Stats. (1937) see* 3o:4.-7. Boards of man- 
agers are authorized to place prnon inmates in any hospital in the 
state “for such medical or surgical treatment as may be necessary, 
which cannot properly and adequately be rendered within the institu- 
tion, and to pay for the care, maintenance and treatment of such 
•fersons.” 

New York. loB McKinney’s Consol. Laws Ann. (1938) secs. 
148, 149. The commissioner of correction is directed to organize 
and establish a psychiatric and diagnostic clinic at Sing Sing prison. 
Its work shall include scientific study of each criminal, his career and 
life history, investigation of the cause of his crime, and recommenda- 
tions for the care, training, and employment of criminals, with a 
view to their reformation and to the protection of socie^. 

North Carolina. Code Ann. (1935) sec. 7207 ff. Examinations 
of prisoners are to be made for the discovery of tuberculosis, and q>e- 
cial provision for their cure. 

Sec. 7221. The medical suif of any penal or charitable institution 
is permitted and instruaed “to have any surgical operation per- 
formed by competent and skillful surgeons upon any inmate . . . 

when such operation would be for the improvement of the mental, 
moral, or physical condition of such inm.ate.“ A commission consisting 
of at least one represenutive of the medical staff of the institution and 
one member of the board of health is created for the execution of 
this provision. 

Sec. 7 1 94. Provides for the treatment of venereal disease of prisoners. 

Sec. 7216. Provides for a thorough physical examination of pris- 
oners within 48 hours after their admission. 

North Dakota. Comp. Laws (1913) sec. 11261. “The state 
board of control shall esublish rules and regulations relating to care, 
treatment, and management of all prisoners. ...” 

Sec. 11265. “. ’ * Any prisoner who requires medical, surgical 
or dental treatment, not provided by the state may use the money to 
hk credit in any fund to defray the expenses of such treatment. . . 

OAio. Throckmorton’s Code Ann. (1940) sec. 2180. Provides 
for a physician for the penitentiary. Sec. 2194. The physician is to 
keep “a correct record of vital statistics of the penitentiary . . . 
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a statement of the condition of the heart, lungs, . . . and any exbt* 
ing disease, deformity, or other disability acquired or inherited. He 
shall perform such other duties in the line of his profession as the 
board of managers requires.” 

Oklahoma. St.its. (1941) tit. 57, sec. 134.. The warden has 
power to appoint a physician at a salary of $3000 a year. 

Tit. 57, sec. 163. Provides a fund to paj’ for surgical treatment of 
prisoners. 

Tit. 63, sec. 24. A prisoner with a disease dangerous to the safety 
and health of the other prisoners or inhabitants of the town may be 
removed to a hospital. 

Oregon. 6 Comp. Laws .^nn. (1940) sec. 91-215. The board 
of control is authorized to employ necessary phisicians and nurses. 

In c-ases of necessary or emergency operations requiring a specialist 
the board is authorized to have such operations performed even if 
relatives are unable to pay for it. 

Pennsylvania. Pardon’s Stats. Ann. (1930) tu. 61, sec. 1. 
Any person sentenced and admitted to any jail, prison, or penitentiary 
in the state is to be examined .as to his mental condition, within forty- 
eight hours of his .admission. .A record of such examination is kept as 
a part of the records of the institution. 

Sec. 3. “All prisoners who are found to he mentally weak shall be 
segregated from the other prisoners and not allowed to be among or 
mingle with those whose mentality found to be- normal.” 

Sec. 372. “The physician sh.all visit every prisoner in the prison 
twice in every week,” and oftener if necessary. He sh.all examine every 
prisoner on admission. If any convict is ill he shall be removed to the 
in£rmar}’. The physician shall visit the patients in the infirinary at least 
every day. “The physician shall inquire into the mental as well as 
the bodily state of every prisoner, and when he shall have reason to 
believe that the mind or body is materially affected by the discipline, 
treatment, or diet, he shall inform the Wtirden thereof, and shall 
enter his observation on the journal hereinafter directed to be kept, 
which shall be an authority for the warden for altering the discipline, 
treatment or diet of any prisoner, until the next meeting of the Board 
of Tru^ees, who shall inquire into the case and make orders accord- 
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ingly.” The physician shall keep a journal of all the prisoners and the 
state of their health. 

Rhode bland. Gen. Laws (1938) ch. 54, sec. i. The depart- 
ment of public welfare “shall furnish all necessary medical aid and 
attention, and shall take all necessary steps to promote the health of 
inmates, prisoners, patients and pupils, and especially to guard them 
and the general public against all dangerous, infectious and contagious 
diseases. ...” 

Ch. 50, sec. 5. The director of the department of public welfare 
shall appoint resident physicians and dentists for the institutions under 
his department. 

South Carolina. 2 Code of Laws (1942) sec. 3847. “The county 
board of commissioners shall be authorized and required to employ 
a physician or physicians whenever necessary to render medical aid 
to sick convicts and to preserve the health of the chaingang. . . .” 
The count)’ shall not be liable fur any surgical or dental fees or any 
hospital bills unless the board of county directors authorizes the treat- 
ment. 

3 Code of Laws (1942) sec. 5020. It is the duty' of the board of 
health to inspect the prisons and jails for sanitary facilities, etc. 

Sec. 5044—3. Examination and treatment of prisoners for venereal 
disc.'ise authorized. 

South Dakota. Code (1939) sec. 13.4716. Relates to soliury 
confinement and mentions that such prisoners should be fed on bread 
and water “unless a physician called upon to ascertain the fact shall 
certify to the Warden that the health of the convict requires other 
diet.” 

Tennessee. Michie’s Code Ann. (1938) sec. 12 lot. Physician 
“shall from the fifteenth day of November to the fifteenth day of 
March visit the prison each day at the hour of 7 o’clock a.m. and 
examine the physical condition of the convicts and pass upon their 
ability to work. If unable to work, he shall direct that they be re- 
turned to their cells or to the hospital. From the fifteenth day of 
March to the fifteenth of November he shall visit the prison at the 
hour of 6:30 o'clock a.m. each day, for the purpose mentioned above.” 
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Tmcos. 17 Vernon’s Civ 3 Stats. (1925) art. 6166x9, sec 3. 
AH emidoyees of the prison shall have free medical advice from the 
prison physician and free ho^italizadon in the prison ho^iital when 
mjured in discharge of duty. 

Art. 6203c, sec. 2B. The board shall provide adequate ho^italiza- 
tion “including equipment for the scientific diagnosb and treatment 
of diseases. . . . ” 

Sec. 2D. Each prison farm shall be equipped with a ho^ital ward. 

Utah. 5 Code Ann. (1943) sec. 85-9-19. Prison physician to give 
all “necessary medical attention,” in^ct cells, keep records of skk, etc. 

Virpnia. Code (1942) sec. 5022. “The surgeon shall render 
to the convicts all surgical and medical aid which may be requisite.” 
He must visit the penitentiaiy every day and oftener if necessary. 

Sec. 5023. A room shall be set aside for a hospital room. 

Sec. 5012. The hoifntal room shall be whitewashed twice a year 
and the floors washed as often as necessary for “health and comfort.” 

Sec. 5047. There shall also be a surgeon for the penitentiary hurm 
appointed by the board, who shall be paid $50 per month and “board 
for himself and horse.” 

Sec. 5058 (l). There shall be a special state prison farm for “de> 
fective misdemeanants” including ‘*the tubercular, the venereal, the 
drug addicts, the inebriates, the p^chopathic personalities,” etc. 

Sec. 5058 (14). “It shall be tiie general purpose of the said State 
prison farm for defective misdemeanants, and other farm or farms, 
to provide proper employment, medical and mental care and treat- 
ment ... of primners committed. ...” Any prisoner in- 
fected vrith a contagious disease diall not be discharged until the period 
of contagion has passed, regardless of the length of sentence, pro- 
vided it shall not be for more than a year over the original sentence, 
unless by an order of the health department. 

Witconm. Stats. (1941) wc. 46.12. Board of contnd appoints 
“from time to time” a surgeon and an alienist to examine the mental 
and phyisoal condition of inmates of institutions under the board’s 
conttipL 

Ssc. 46.115. Convicts needing medical or surgical treatment are 
tent to Wisconsb general hotpital, if they cannot receive prope r care 
at die ustitution to which th^ have been committed. 
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Sec. 54.01. The reformatory for women is to maintain “. . . 
a ptychological laboratory for the study and treatment of mental d»- 
orders to which women and girls addicted to immoral practices are 
subject. . . .” 

Wyonung. Rev. Stats. (1931) sec. 103-236. Provides for ex- 
tmination for and treatment of venereal diseases. 

District of Columbia. 42 Acts of Congress affecting the District 
of Columbia 473; Public Act No. 602, 76th Congress, ch. 333, 3d 
Session. Authorization to purchase medical supplies for workhouse 
and reformatory. Appropriation for medical and dental care for Na- 
tional Training School for Girls. Provision for compensation of 
consulting physicians for District Training School. 

Federal. 18 U.S.C.A. sec. 751. The Federal Security Agency 
is required to detail officers of the Public Health Service, pharamadsts, 
surgeons, etc., “for the purpose of supervising and furnishing medical, 
p^chiatric, and other technical and scientific services to the Federal 
penal and correctional institutions.” 



Appendix L 


Assistance to Persons Released on Parole 

O NE of the primary purposes of parole is supervision 
of the parolee for a time after his release from prison. 
This supervision could be merely a watchful eye, to 
see that he keeps out of bad company and otherwise behaves 
as he should. It might also be for the purpose of actively 
assisting him to find substitutes for bad company and, particu- 
larly, to find the means of livelihood without resort to crime. 
It may be accepted that the theorj' of parole and the wishes of 
parole officers put even more emphasis on the latter objec- 
tive than the former. But active assistance requires a larger 
personnel and markedly greater financial provision than does 
mere watchful supervision. While statutes make some slight, 
usually very slight, provision for the immediate support of 
persons released on parole — say $5, $10, or even $25 — and 
sometimes give utterance to the idea of ‘^assisting” them, they 
do not in fact make provision, as a practical matter, for any- 
thing more than watchful supervision and mere advice. Some 
of the statutes do require that parolees must have a job waiting 
for them before they can be released, and any state parole 
board can so require. So also some statutes require parole 
authorities to be active in finding jobs for prospective parolees 
and in other states the authorities make that a practice. The 
trouble, therefore, and the obvious insufficiency in the legis- 
lation, is in the matter of new employment after the first job 
has terminated, and in the problem of support during an idle 
period. The Iowa statute carefully limits monetary aid dur- 
ing sn^ a period of stress to a loan of $25 ; that of Rhode Is- 
lawl' provides not to exceed $5 per week for certain female 
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parolees. Tennessee requires parolees to pay for their own 
supervision. 

Arizona. 3 Code Ann. (1939) sec. 47-118. “The parole clerk 
(apparently of the board of pardons and paroles) shall aid in secur- 
ing proper employment for all paroled prisoners, and also for those 
who have been discharged before the maximum time for which they 
were sentenced. . . . ” 

Sec. 47-120. Ever)' prisoner when he le.ives prison shall be fur- 
nished with $5 in cash and a suit of clothes not exceeding in cost 
$15, and an untransferable ticket on any railway adjacent to place 
of discharge for any continuous distance not to exceed 300 miles in 
any direction. 

Sec. 44-3007. Chairman of the board of pardons and paroles shall 
be rx o fficio the supervisor of parolees and shall “contact parolees and 
give field supervision whenever po^ible.” 

CaUfomia. Penal Code (1941) sec. 3057. “State Board of 
Prison Directors shall have the power and authority to pros-ide for as- 
sisting paroled prisoners and to secure employment for the same and 
for that purpose they may employ necessary officers and employees, 
may purchase tools, and give any other assistance that, in its judgment, 
they may deem proper for the purpose of earning out the objects 
and spirit of this section.” 

Sec. 1203.1. Court may require probationer to work on public 
works in county same as prisoners in county jail, and supervisors of 
counties arc authorized to provide public work for them and fix scale 
of compensation for them. 

Colorado, 4 Stats. Ann. (1935) ch. 131, sec. 87. “Ten days 
prior to the day on which any convict now confined, or that may here- 
after be confined in the penitentiary of this state, shall be entitled to 
be discharged or to be paroled from said penitentiary, the warden 
. . . shall give such convict a ticket of leave. . . . The war- 

den shall at the same time furnish such convict with five dollars, a suit of 
clothes as now provided b)' law in’ case of the discharge of a convict 
from the penitentiary, and a non-transferable raOroad ticket, at the 
expense of the State, ..." 
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Ddmutrt, Rev. Code (1935) 4157. It » the duty of pirtde 
officers ‘Ho aid prisonen released on parole to secure empltTinent, to 
visit and exercise supervision over them while on parole, to see that 
they fulfill the conditions of their release and to perform such other 
duties as the Board of Parole may determine." 

Florida. Stats. (1941) sec. 947*1 7- A person released on parole 
"shall be given his transportation by the nearest route to the destina- 
tion noted in the parole. In addition thereto he shall be given a suit 
of dothes, one pair of shoes, a hat, a suit of underdothing, not to ex- 
ceed in value, in the aggregate, the sum of fifteen dollars, and ten 
dollars in cash. ...” 

Georgia. Code Ann. (1933) sec. 77513. Makes it duty of prison 
and parole commission, to provide "adequate supervision for all 
pardees and probationers in this State, also all persons released on 
conditional pardon and placed ly the Governor under the supervision 
of the said Commission.” 

Sec. 77-515. Commission "authorized and empowered to employ 
such employees necessary to the adequate supervising of parolees and 
prohationen and the conduct of its office" as commissioner may deem 
necessary. 

Sec. 77—517* Commasion shall keep within appropriations for it. 

Idaho. 1 Code Ann. (1932) sec. 20-421. When any convict 
is discharged from the prison or released on parole the warden shall 
furnish him with a decent suit of clothing (if he is not already pro- 
vided for) at the expense of the state, and shall pay such convict, from 
any funds belonging to the penitentiary, a sum not exceeding fifteen 
dollars and shall deliver to said convict any property received from him 
which has not been disposed of according to law. 

Sec. 19-3909. "No primner shall be released on parole until the 
said board of pardons shall have made arrangements or shall have 
sadshetory evidence that arrangements have been made for his 
honorable and usefid em|doyment while upon parole in some suitable 
occupation, and at a proper or suiuUe {dace free from criminal in^ 
fioence<(** But p riso n en mentally, morally, or physically deficient or 
whose utterests and that of the state would be best subserved by 
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parole without empkyinent, may be parched without comply ing with 
above, but even then board b to make arrangements, or see they are 
made, for their ‘‘keep.’* 

Iltinms. Rev. Stats. (1935) ch. 38, sec. 809. (Jones Ann. 

. Stots. 37.767.) “Upon granting parole to any prisoner or ward the 
Division of Correction shall provide him or her with suitable clothing, 
$10 in money which may be paid to him or her in installments at 
the discretion of the Division and shall procure transportation for him 
or her to his or her place of emplo)rment.” 

Indima. 4 Stats. Ann. (1933) 13-258. “It shall be the 

duty of the warden of the prison to furnish all paroled prisoners the 
clothing and transportation provided for in section 1 (§ 13-257) of 
this act and $5.00 in money: Provided, however, That when any 
such paroled prisoner receives hh final discharge while he is away 
from such Indiana State Prison, the provisions of this act shall not ap- 
ply to such prisoner at the time of final discharge.” 

Sec. 13-254. “The warden of each prison shall appoint an agent 
whose duty it shall be to aid and secure proper employment for all 
prisoners who have so conducted themselves as to be entitled to go 
out from such prison on parole, and also for those who have become 
entitled to an absolute discharge before the maximum time for which 
they were sentenced, and to keep the said warden informed of the 
conduct of said prisoners when out upon parole, and to make a re- 
port as to each prisoner in such matters on the first day of each month 
for the preceding month.” 

Sec. 13—413. “It shall be the duty of the general superintendent (of 
reformatory) to appoint an agent to aid, and secure, if possible, proper 
employment for all prisoners who have so conducted themselves as to 
be entitled to go out from said reformatory upon a parole, and also 
for thoae who have become entitled to an absolute discharge before 
the maximum time for which he was sentenced.” 

low. Code (1939) aec. 3789. “No person shaU be released on 
parole until the board of parole shall have satisfactory evidence that 
arrangements have been made for his employment or maintenance 
for at least sot monrha. Said board may render assistance to prisoners 
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about to be paroled in procuring employment and the necessary ex- 
pense incident thereto shall be paid as other expenses of the board are 
paid.” 

Sec. 3797 if. Sets up parole relief fund of $1250, and next section 
provides that it may “be used for the relief of paroled prisoners who 
are in distress because of illness, loss of employment, or conditions 
creating personal need,” but not to exceed $25 to any prisoner, and 
latter must give note to repa) during period of parole. 

Sec. 3736. Duty of superintendent of women’s reformatory “so 
far as practicable, to obtain for each inmate before she is paroled or 
discharged a home and suiuble employment if they are not otherwise 
provided.” 

Sec. 3737. Superintendent of women’s reformatory may, “with 
the consent of the hoard of control, furnish .a discharged or paroled 
inmate with proper clothing, and a receptacle therefor, and transporta- 
tion to her place of employment, or home, or other place not more dis- 
tant than the place of commitment, and a sum of money not exceeding 
$25.” 

Sec. 3796. “When a prisoner is paroled, he shall be furnished, by 
the warden, with such clothing, transportation, and money as is 
provided for prisoners when discharged at the termination of their 
sentence, but no further allowance shall be made if final discharge is 
granted while on parole.” 

Kansas. Gen. Stats. Ann. (1935) sec. 62-2211. When court 
places person before it on parole (probation?) he shall appoint a per- 
son or society as patron for said prisoner, who shall “use his best ef- 
forts to furnish, for said paroled prisoner, regular and continuous 
employment, or to secure such employment from others, or to ap- 
prove and supervise any efforts of said paroled person to engage in 
any business or occupation for himself. ...” 

Kentucky. Acts (1936) ch. 30, sec. 5, Department of public 
welfare to aj^int a director of probation and parole for the state, 
and he to appoint necessary probation and parole officers “as are 
required for service in the Circuit Courts, and for the supervision of 
persons' paroled from the institutions under the control of the De- 
pirtment of Public Welfare.” Dvector to receive not mmre dum 
I3000 a year and parole officen not more tha q | i8oo. 
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Sec. 7. Probation or parole officer shall keep informed as to “con- 
duct and condition” of each person under his supervision and “shall 
use all practicable and suitable methods, not inconsistent with the 
condition imposed by the court, or Department of Public Welfare, to 
^ aid and encourage persons on probation or parole and to bring about 
improvement in their conduct and condition.” 

Carroll’s Stats. (1930) .'.ec. 3828—2. Before paroling prisoner, 
board of charities and corrections shall “ascertain whether the ap- 
plicant has secured, or had secured for him or her, some re^ctaUe 
employment with a solvent, reputable person, firm or corporation at 
a compensation sufficient to render such applicant self-sustaining after 
parole, which employment shall be evidenced by a written contract 
of employment for at least six months,” but no stipulated wages neces- 
sary in contract for those under sixteen where home for such procured 
or they are apprenticed under written contract for support, etc., nor 
is contract necessary where prisoner has sufficient estate giving him 
self-sustaining income. Governor must also approve parole. 

Sec. 3828-8. Two full-time employment agents to be employed 
by state Ixjard of charities and corrections at $100 a month and 
traveling expenses, whose duty it shall be “to solicit, procure and make 
contracts, subject to the approval of said board, for the suitable em- 
ployment, in advance of their parole, of such persons as may be 
paroled by said board j to assist them in keeping so employed at all 
times while so on prole; inspet and reprt to said board in such 
manner and at such time as it may by rule provide, concerning the em- 
ployment, habit and surrounding of such paroled prisoners; and 
where such surroundings or employment are not beneficial to any 
prson on prole, to recommend and endeavor to procure different 
employment; to counsel, aid and encourage such paroled prisoners 
and assist them to become self-sustaining and useful members of so- 
ciety ; to investigate and reprt on breaches of prole, and to prform 
such other duties and make such other reprts as may from time to 
time be required by said board.” Agents to keep familiar with kinds 
of work that can be prformed by those eligible to parole. Board can 
also designate regular employees of institutions to help in such work. 

LouiaoH*. Code of Crim. Proc. (1932) art. 733. “Every p- 
roled prisoner upon his being discharged upn parole shall be fur- 
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nidied a suitable suit of clothes, and tran^rtation to such place 
as he any elect to go within the sute of Louisiana, and $5 in mon^.** 
Mmne. Rev. Stats. (1930) ch. 14.7, sec. 4.0. “Whenever any 
prisoner is released upon parole he shall receive from the state, clotfa> 
ing not exceeding twenty dollars in cost, and a non-transferaUe ticket 
at his own expense. . . . The warden may . . . advance 
. . . the cost of a ticket . . . and expenses not to exceed two 
dollars, . . . failure ... to return the money . . . within 
60 days may be declared a violation of parole. . . 

Maryland. Ann. Code (1939) art. 41, sec. 78. Board of parole 
and probation shall appoint a supervisor of parole and probation who 
shaU be responsible to director of parole and probation. He shall, 
“with approval of the Board of Parole and Probation formulate meth- 
ods of investigation and supervision, and develop various processes in 
the technique of the casework of the official suff of the Division, in- 
cluding interviewing, consultation of records, an.'ilysis of the informa- 
tion, diagnosis, plan of treatment, correlation of effort by individuals 
and agencies, and methods of influencing human behavior. . . .** 
MauachmetU. 4 Ann. Laws (1933) ch. 127, sec. 158. Male 
parole agents who are employed to aid paroled male prisoners shaU 
endeavor to secure employment for them, to provide them with needed 
assistance, and to perform such other duties relative to paroled pris- 
oners as the commissioner of corrections requires. 

Sec. 159. Women agents are to counsel and advise female pris- 
oners who have been paroled, assist them in obuining emfdoyment, 
and under the direction of the commismner, render them pecunkry 
aid. 

Sec. 160 ff. The commistioner may expend such sum as is annually 
a p prop ria te d for the assistance of prisoners released from the state 
prison or other institutions. Money may be spent in furnishing cloth- 
ing, board, and tods. Pardcd prisoners may be given up to $10 in 
money. Sec 164 authorizes certain officials to provide (sriioom re- 
leased from county priwns with such an amount of money as in their 
opinion can be wisely used to encourage their reformation. 

Miehigan. 3 Comp. Laws (1929) sec. i7S43-*47* (Mkb. Sttis. 
Ann. 1 28.2107.) When a prisoner m released upon parole he is to 
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receive dothing and a non>tran8ferable ticket to the place in which 
he a to reside. He may be advanced the expenses of such transporta- 
tion and such further sums not to exceed $20.00 as the assistant di- 
rector of paroles may direct for his temporary maintenance. Failure 
of the paroled prnoner to return money thus received within sixty 
days may be declared a violation of his parole. 

Sec. 17543-43- (Mich. Stats. Ann. § 28.2103.) No prisoner may 
be released on parole unless provision has first been made for his em- 
plc^ment or care. 

MinnetoU, 3 Mason’s Stats. (1927) sec. 10775. The board of 
parole shall “exercise supervmon over paroled and discharged con- 
victs’* and may assist them in obtaining employment. 

Missouri. 2 Rev. Stats. (1939) sec. 9049. When a prisoner is 
paroled, pardoned, or otherwise released, from the penitentiary, his 
earnings during incarceration, if any, up to the sum of $25.00 shall 
be paid to him. 

Nebraska. Comp. Stats. (1929) sec. 83-929. When a convict 
is discharged or paroled, the warden shall at the expense of the state 
furnish such convict with a decent suit of clothes and an overcoat if 
he is discharged between the first of November and the first of April, 
unless he already has an overcoat, and shall give him $10.00. He 
shall also furnish a BiUe to each convict who can read. 

New Jersey, i Rev. Stats, (1937) sec. 30:4-114- The state 
board has power to prescribe the sum of money not to exceed $25.00 
which shall be given to a convict upon parole or discharge, and the 
clothing which shall be provided for him. 

Sec. 30:4-123. Institutions may use their petty cash fund for 
payment of traveling expenses of prolcd inmates to their places of 
employment 

New Mexico. Stats. Ann. (1941) sec. 42-1708. Paroled pris- 
oners are to be provided with suitable clothing, $5.00 in money, and 
tranqiortation to the place of employment if within the state. 

New York. loB McKinney’s Consol. Laws Ann. (1938) sec. 
125. The warden shall give to each prisoner released I7 discharge or 
paitde necessary clothing not exceeding $25.00 in cost, $10.00 in 
money, and a railroad ticket to such {dace as the commissioner may 
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designate. (Amended, Laws (1937) ch. 897 to permit clothing in 
the winter months of a value of $40.00 and $20.00 in money.) 

18 Ibid. sec. 118. There shall be in the division of parole an em* 
ployment bureau whose du^ primarily shall be to aid persons coming 
under the supervision of the hoard of parole to secure employment, 
and to perform such other duties as may be prescribed by the board. 

loB Ibid. sec. 13. It shall be the duty of parole officers to aid pa> 
roled prisoners in securing employment and to visit and exercise 
supervision over them while on parole. 

North Carolina. Code Ann. (1935) see. 7757 (20). Paroled 
prisoners are to be given a small sum of money, transportation to a 
designated place, and sufficient clothing for neat and comfortable ap- 
pearance. If a prisoner has demonstrated that he is competent or pro- 
ficient in any gainful trade, he shall also he given a certificate of 
competency in such trade signed by the proper authorities. 

Sec. 7757 (5). Parole agents are to exerctse supervision and au- 
thority' over paroled prisoners and those who arc to be paroled in 
finding and retaining self-supporting employment, and in promoting 
rehabOitation work with paroled prisoners to the end that they may 
become law-abiding citizens. They shall assist such parolees in every 
possible way toward compliance wnh the conditions of the parole. 

Oregon. 8 Comp. Laws Ann. (1940) sec. 127-125. Paroled 
convicts may be employed by the superintendent of the penitentiary 
to work at any wood camp cutting wood for use at the state institu- 
tions. Wages shall be reasonable and not exceed “wages ordinarily 
paid to free labor.” 

Sec. 26-231 1 a. “The state forester is hereby authorized to employ 
persons, who are paroled from the Oregon state penitentiary, in for- 
estry camps established by the state forestry department for making 
fire trails, prevention of forest fire hazards, planting trees, and such 
other service in connection with the administration of the laws relat- 
ing to forests and forest fires as the state forester in his discretion shall 
determine. The persons so employed shall be paid from funds avail- 
able for the use of the state forestry department not to exceed $30 
per month, and shall also receive their board and lodging while so 
eaployed.” 
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Sec. 26-2311 b. Persons employed shall be those who are “mu- 
tually agreed upon by the state parole board and the state forester. 
Such employees shall be responsible to the state forester for their con- 
duct while under his employ and supervision, and the state forester 
shall report to the parole board any failure on the part of such parolees 
to comply with the rules of conduct established by the state forester.” 

Rhode Island. Gen. Laws (1938) ch. 619, sec. 6. The chief 
of the division of probation and any probation officer “in whose cus- 
tody any female has been committed by the court may provide for 
the care of such female . . . whenever in the opinion of such 
chief the moral improvement and welfare of such female will be 
promoted thereby, and such care and maintenance shall be for such 
period as said chief shall deem advisable, and the care and mainte- 
nance of such females under the age of twcnt}’-one years shall be 
paid for by the state at a rate of not exceeding $5 per week for each 
such female.” 

South Dakota. Code (1939) sec. 13.5309. Parolee is given suita- 
ble clothing not to exceed $15 in value and necessary traveling ex- 
penses not to exceed $10. 

Sec. 13.5304. It shall be the “special dut)'” of the prole officer 
to secure employment and homes for all prsons proled or discharged 
from die pnitentiary as far as practicable and “by his counsel and 
encouragement aid in their reformation.” 

Tennessee. Michie’s Code Ann. (1938) sec. 11781. The com- 
missioner of institutions is authorized to collect $2 pr month from 
each proled prisoner to be used in the maintenance of a “follow up” 
system for said prisoners. 

Sec. 11783. Field agents appointed by the commissioner of insti- 
tutions to visit the prolees, their places of employment, and determine 
whether the prisoners are observing the terms of their prole and 
whether they are being “honesdy and fairly treated by their em- 
ployers. . . .” 

Secs. 1 1784 and 1 1785. Commissioner of institutions may collect 
one-third of proled prisoner’s earnings to be kept until he is given 
a final discharge, when it is returned to him. In case of sickness or 
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ui^nt need of the priMner or hs dependents these earnings may be 
paidtothepraoner at the discretion of the commissioner. 

T*xss. 17 Vernon’s Civil Stats. (1925) art. 6203 (lo). **Upon 
the discharge of any {nisoner upon parole . . . such person so 

paroled, shall be furnished by the proper officers of the State PriKm 
Board widi such clodiing as is usually furnished to prisoners iqion 
discharge from prison in this State together with a railroad non> 
transferable ticket from the place of his discharge to the place of 
his conviction and sentence, and in addition thereto, the sum of $5.” 

Utah. 5 Code Ann. (1943) sec. 85—9-58. “When a convict shall 
be discharged from prison by pardon or otherwise, the warden shall 
fumidi him with clothing, if he is not already provided for, not ex- 
ceeding $10 in value, and such sum of money, not exceeding $10, 
as the warden may deem necessary and proper, provided the pris- 
oner has less than $10 of hk earnings to his credit. The board may 
in its discretion furnish such convict with a further sum of money, not 
exceeding $15, whenever in its opbbn the necessides of the convict 
are such as to require the same. Instead of paying to a discharged con- 
vict the sum of money as above aQowed, the warden may in his dk* 
credon eiqiend the money and aDowance, or such portion thereof 
as may be necessary, in paying the fare of the convict to his home or 
place of destination.’* 

Varmout. Pub. Laws (1933) sec. 8877. “When a person has 
been placed on probation’’ the probation officer is authorized “to ex- 
pend for such person’s temporary support or traveling expenses, or for 
both such purposes, such reaso n a b l e sum at the court may deem ex- 
pedient. . . (This evidendy applies to persons put on probation 
by the court. There is no mention of help to those paroled from the 
penitentiary.) 

Wmhmgton. 10 Remington’s Rev. Suts. Ann. (1932) aec. 
10222. Each convict when he leaves the penitendaiy “in case the 
prisoner has not funds sufficient for present purposes,’’ shaD be fur- 
nithed vridi $5.00 in money, a suit of dothes costing not more than 
$10.00, and a ta2w^ tidcet which mutt be used within twen^-Cour 
hours. 
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Wisccniin. Sttts. (1941) sec. S7-075* A fund shall be created 
out of funds belonging to absconded probationers. “Said funds «ha11 
be used to defray the ejqienses of clothing or other necessaries, and 
for transporting probationers who are without money or other means 
■*»to secure the same. . . . “ Such funds shall be re-collected from 
such probationers whenever passible. 

Mason’s Wisconsin Annoutions, sec. 57.06. “Board of Contr<d 
may furnish medical care to paroled prisoners under certain circum- 
stances. 25 O.A.G. 488.*’ 

IVyotmnf. Rev. Stats. (1931) sec. 108-819. ^ moneys re- 
ceived from fines for misconduct of prisoners while in the penitentiary 
shall go to a fund to be used ’‘as a special aid to discharged and 
paroled prisoners, who are infirm or in any way incapaUe of earning 
a sufikient subsistence after their release.” 

Laws (1941) ch. 86, sec. 7. Probation and parole officer “shall 
use all practicable and suhaUe methods ... to aid and encourage 
persons on probation or parole and to bring about improvement in their 
conditions and conduct.” 

Federd, 18 U.S.C.A. secs. 720, 72 1. It is the duty of pardle 
ofiScers “to aid paroled prisoners in securing employment and to vkit 
and exercise supervision over them while on parole.” It is the duty 
of the warden to furnish parded prsoners with “clothing, tranqiorta- 
tion, and $5 in money.” 



Appendix M 


Assistance to Persons Discharged 
from Custody 


T hough active assistance to persons released on pa- 
role is but slight, such assistance to persons who have 
been wholly discharged appears to be non-existent. 
The states generally have provision for transportation to the 
place of conviction or locality of residence; they provide a 
certain maximum of clothing and a small sum of money. An 
occasional statute gives them assistance in finding employment 
at the time of discharge. But what happens to the released 
convict between the time of his release and his next appearance 
in court is evidently not a matter of legislative concern. Pri- 
vate agencies may, and do, assist him to live within the law; 
but no legislation, except that of California, and possibly Mas- 
sachusetts, imposes on state officials any particular care of re- 
leased convicts in their efforts to go straight. 

AUbama. Code (1940) tit. 45, sec. 54. Each prisoner on dis- 
charge to be furnished with suit and mone}' to reach destination, not 
exceeding $10. 

Tit. 45, sec. 55. In addition, if sentence did not exceed five years, to 
be given $iO; if over five years, $10 and $2 for each year or major 
fraction thereof. 

Amonm. 3 Code Ann. (1939) sec. 47-120. The parole clerk 
(a;^rently of the board of pardons and paroles) “shall aid in se- 
curing proper employment for all paroled prisoners, and also for 
those who have been discharged before the maximum time for which 
they were sentenced. . . .” 

California. Penal Code (1941) sec. 2945. “The board shall 
have power and authori^ to provide for assisting discharged prisoners 
and to secure emidoyment for the same and for that purpose they 

»94 
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may employ ne<:essary officers and employees, may purchase tools, and 
give any other assisunce that, in its judgment, it deems proper for 
the purpose of carrying out the objects and spirit of this act,” 

Codes, Gen. Laws and Const. (194.1 supp.) Welfare and Institu- 
tions Code, secs. 1710, 1760. The Youth Correction Authority is 
empowered, within the limits of its budget, to establish “agencies 
and facilities designed to aid persons who have been discharged by 
the Authority from its control in finding employment and in leading 
a law-abiding existence.” 

Pcii,il Code (1941) sec. 2946. The board of paroles may draw 
money for aiding discharged convicts in the amount of $1000 without 
submitting vouchers and the amount shall be rtplenislied from ap- 
propriations made for the support of the board. 

Colorado. 4 Stats. Ann. {1935) ch. 131, sec. 86. “When any 
convict is discharged from the penitentiar) he shall be furnished the 
sum of ten dollars; also, when the said convict is in need, he shall be 
furnished with a new suit of common clothing, and all articles of 
personal propert)' belonging to said convict that m.ay have been turned 
over to the warden,” 

Connertu ut. Gen. St.ils. ( 1930) sec. J983. .\n} person in state 
pri-soii deemed worth) by ho.ird ot directors, on recommendation of 
warden, shall receive $.153 day for services performed by him, as 
maximum. 

'I'o be kept in b,ink, etc., and given him on discharge, or warden 
ma) pay it to prisoner’s dependents. 

Florida. Stats. (1941) sec. 954-32. “Each convict who serves 
a sentence at hard labor in the State penitentiarv shall be furnished, 
when discharged, at the e,\pcnsc of the State, one good suit of clothes, 
a hat and one pair of shoes, and be furnished with five dollars to 
provide the necessities of life until he can procure work.” 

Idaho. I Code Ann. (1932) see. 20-42 1. ^Vhen any convict 
is discharged from the penitentiary', the warden sliall furnish him with 
a decent suit of clothing (if he is not already provided for) at the ex- 
pense of the state, and shall pay each convict, from any funds be- 
longing to the penitentiary', a sum not e.xceeding fifteen dollars and 
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shall dcUver to said convict any pn^rty received from him which 
has not been disposed of according to law. 

JlUnw. Ann. Stats. (1935) ch. 108, sec. 21. (Jones Ann. Stats. 
99.013.) Money and properly brought to prison shall be returned to 
convict on discharge and deprtment of public welfare shall "fur- 
nish each convict who may be discharged from the penitentiaiy, by 
pardon or otherwise, with a suitable suit of citizen's clothing, and 
shall also furnish such convict with transportation to the place of his 
conviction, or the equivalent thereof in money, and in addition thereto 
the sum of $10, for other necessary expenses of such convict.” 

Indiatut. 4. Stats. Ann. (1933) sec. 13-254. “The warden of 
each prison shall afqxiint an agent, whose duty it shall be to aid and 
sectuv proper employment for all prisoners who have so conducted 
themselves as to be entitled to go out from such prison on parole, and 
also for those who have become entitled to an absolute discharge before 
the maximum dme for which they were sentenced, and to keep the 
said warden informed of the conduct of said prisoners when out upon 
parole, and to make a report as to each prisoner in such matters on 
the first day of each month for the preceding month.” 

Sec. 13-257. "Hereafter, whenever any person shall be discharged 
from the Indiana Reformatory or the Indiana State Prison, the super- 
intendent or warden thereof shall procure for him and deliver to the 
proper railroad conductor, a railroad ticket to any point to which such 
person may desire to go, not farther from said prison than the point 
from which he was sentenced, give him $10 in money, a durable suit 
of clothes, and, from the first day of November to the first day of 
April, an overcoat. The suit of clothes shall not cost to exceed $6 and 
the cost of the overcoat shall not exceed I5.” 

Sec. 13-413. "It shall be the duty of the general superintendent 
(of reformatory) to appoint an agent to aid, and secure, if possiUe, 
proper cm|d<iyment for all prisoners who have so conducted them- 
selves as to be entitled to go out from said reformatory upon a parole, 
and also for those who have become entitled to an absolute discharge 
before the maximum time for which he was sentenced.” 

Iowa. Code ^ 939 ) 373 ^* ^***7 superintendent of wo- 

men’s refonnatoiy far as practicabie, to obtain for each inmate be- 
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fore she is paroled or discharged a home and suitable emplojrment if 
they are not otherwise provkled.” 

Sec. 3737- Superintendent of women’s reformatory may, “with 
the consent of the board of control, furnish a discharged or paroled in- 
mate with proper clothing, and a recepucle therefor, and transporta- 
tion to her place of employment, or home, or other place not more 
^distant than the place of commitment, and a sum of money not ex- 
ceeding $25.” 

Sec. 3779. “When a prisoner is discharged the warden shall furnish 
him, at the expense of the sute, with a railroad ticket to the point 
in the state nearest his home or to any point of a like disunce without 
the state, a suit of common clothing, and not more than $25, an ac- 
count of which shall be kept by the warden.” 

Mtme. Rev. Stats. (1930) ch. 152, sec. 53. “On the discharge 
of any convict who has conducted himself well during his imprison- 
ment, the warden may give him from the funds of the prison a sum 
not exceeding ten dollars, and, if he requests it, a certificate of such 
good conduct; and shall take care that every convict, on his discharge 
is provided with decent clothing.” 

Mastachusrtu. 4 Ann. Laws (1933) ch. 127, sec. 158. Male 
parole agents who arc employed to aid discharged male prisoners shall 
endeavor to secure employment for them, to provide them with 
needed assistance, and to perform such other duties relative to dis- 
charged prisoners as the commissioner of corrections requires. 

Sec. 1 59. Women agents are to counsel and advise female prisoners 
who have been discharged, assist them in obteining employment, and 
under the direction of the commissioner, render them pecuniary aid. 

Sec. 160 fF. The commissioner may expend such sum as is annually 
appropriated for the asratance of prisoners released from the state 
prison or other institutions. Money may be spent in furnishing cloth- 
ing, board, and tools. Discharged prisoners may be given up to $io.oo 
in money. Sec. 164 authorizes certain officials to provide prisoners 
released from county prisons with such an amount of money as in 
their opinion can be wisely used to encourage their reformation. 

MicHgun. 3 Comp. Laws (1929) sec. 17604. (Mich. Stats. 
Ann. S 28.1431.) When a convict is discharged, the warden shall 
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furnish him with clothing if he be not already provided therewith, not 
to exceed $25.00 in value, and such an amount of money between 
$10.00 and $25.00 as the warden believes proper. The warden shall 
also buy him a ticket to some designated point in the state. An at- 
tendant sh.'ill put the convict on the train and give the ticket to the 
conductor. 

M'mnesola, 2 Mason's Stats. (1927) sec. 10796. The warden 
shall furnish disch.irged prisoners with one good serviceable suit of 
clothing and underclothing, and if the relc.ise be iKtwcen October I 
and March 31, a good serviceable overcoat, and to each convict, when 
released, $25.00 in monc\. Sec. 10838. Similar provisions concerning 
discharge from the state reformaton. 

Mmouri. 2 Rc\. Stats. ( 1939) sec. 9047. The commission shall 
furnish to each consnet upon discharge a suitable suit of clothes, in- 
cluding a hat and shoos of the value of $10.00, if the discharge is be- 
tween the first daj of April and the first da\ of October, or of the 
value of $15,00 if the discharge is .at another time. The discharged 
prisoner shall also be given .1 sufficient sum of monc\ to tr.insport him 
to the county from which he w.is sentenced. 

Sec. 9049. The sum of not less th.in $25.00 shall be .allowed to 
accumulate for the use and htmefit of e,-ich prisoner after release, unless 
5 per cent of the earnings of said priviiier during the period of con- 
finement amounts to less than $25.00. 

Montana. 5 Rev. Codes (1939) sec. 12458. )Vhen a convict 
is discharged from imprisonment, the warden must provide him with 
proper and sufficient clothing at a co:>t not exceeding $25.00, and 
in addition $5.00 in money. 

Xrhraiia. Comp. Stats. ( 1929) sec. 29-2627. The warden 
shall provide dtsch,irged convicts with $10.00 in money and trans- 
portation to some designated place within the stale. 

Sec. 83-929. The warden shall alvi furnish discharged convicts 
with a decent suit of clothes and .in oscrcrxit if he is discharged be- 
tween the first of November and the first of .April, if he does not al- 
ready have an overcoat, and shall give him $10.00 and a Bible if 
he can read. 
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New Hampshire. Rev. Laws (1942) ch. 464., sec. 17. The 
warden may furnish discharged prisoners with a suit of clothes, decent 
and suitable for the season in which he is discharged, and not more than 
$10.00 in money. 

New Jersey. I Rev. Stats. (1937) see. 30:4-114. The stote 
board has power to furnish discharged convicts with not more than 
,,.$25.00 in money. 

New Mexico. Stats. Ann. (1941) sec. 42-1708. The superin- 
tendent sLall provide released convicts with suitable clothing, $5.00 in 
money, and transport.ition to a designated place. 

S’etv York. loB McKinney’s Convd. Laws Ann. (1938) sec. 
125. The warden shall give c.sch discharged prisoner necessary cloth- 
ing not to exceed during the winter months $40.00 in \alue, $20.00 
in money, .md a railroad ticket to a place at no greater distance than 
the place of conviction. 

North Caroltna, Ctnlc Ann. ( 1935'! stc. 7757 (20). Discharged 
prisoners shall he given a .sm.ill sum of monet, tr.'insportation to a 
designated place, and sufficient clothing for neat and comfortable ap- 
pearance. If a prisoner h.as demonstmted during Ins prison service 
that he is competent or proficient in .tn\ g.iinfiil tr.ide, he sh.all also be 
given a certificate of competence signed b) the proper authorities. 

North Dakota. Comp. Laws (1913I sec. 11226. Discharged 
convict shall Ik provided with .1 decent suit of clothes, a sum of 
money not to exceed $5.00, and transportation to the place where he 
received sentence. 

Oklahoma. Stats. (1941) tit. 57, sec. 139. “When any con- 
vict shall be discharged from prison, bj (laidon or otherwise, the 
Warden sliall furnish him with clothing not to exceed $10 in value, 
if he be not .alre.idy provided with clothing; not to exceed $10 to buy 
a railroad ticket for such prisoner to his home or pl.ice of destination, 
provided said prisoner be sentenced from any count)’ except the 
count) in which the pemtentian' or reformatiirv is located; the War- 
den shall furnisii such prisoner with $5 in money, provided, said 
prisoner has not as much as $5 to his credit.” 
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Oregon. 8 Comp. Laws Ann. (1940) sec. 127-106. “Upon 
the discharge or parole of any convict from the penitentiary, it shall 
be the duty of the warden to see that such discharged or paroled con- 
vict B properly clothed, and in all cases where a convict is finally 
discharged it shall be the duty of the warden to pay such dscharged 
convict the sum of $5. . . .” 

Laws (1939) ch. 443, sec. 1. Authorizes the appropriation of 
$1500 annually for the following purpose: 

Sec. 2. “The warden of the state penitentiary hereby is authorized 
to expend the said moneys in providing travel assistance for indigent 
discharged convicts at the time of release, when he shall deem it neces- 
sary and advisable. Such assistance m.iy he furnished only in any such 
case to provide in whole or in part for the expense of travel of any 
such person from Salem to a destination within or without this state, 
and at a cost to the state, as shall he approved hy the state parole 
board; but no tran^rtation shall be furnished in a form redeemable 
by other than the sute of Oregon, and no allowance for meals shall 
exceed the rate of $t.oo for each six hours necessarily required for 
making such travel.” 

Pennsylvania. Purdon’s Stats. Ann. (1930) tit. 61, sec. 375. 
‘Whenever a convict shall be discharged, bj' the expiration of the 
term for which he or she was condemned, or by pardon, he or she 
shall take off the prison uniform, and have the clothes which he or 
she brought to the prison restored to him or her, together with the 
other property, if any, that was taken from him or her on his or her 
commitment, that has not been otherwise deposed of. 

“When a prisoner b to be discharged, it shall be the duty of the 
warden to obtain from him or her, as far .is is practicable, his or her 
former history ; what means of literary, mural or religious instruction, 
he or she enjt^ed; what early temptations to crime, by wicked 
associations or otherwise, he or she was exposed to; he or her general 
habits, predominant passions and prevailing vices, and in what part 
of the country he or she purposes to fix his or her residence, all which 
shall be entered fay the clerk in a book to be kept for that purpose, to- 
gether with his or her name, age, and time of discharge. 

“If the Board of Trustees and warden have been satisfied with the 
morally, industry, and oirder of his conduct, they shall give hha a 



STATUTES: ASSISTANCE ON DISCHARGE aoi 

certificiite to that e£Fect, and shall furnish the discharged convict with 
$ 4 > to be paid the state, whereby the temptation immediately to 
commit offenses against society, before employment can be obtained, 
may be obviated.” 

Sec. 376. The above act shall be modified so, “that hereafter the 
Board of Trustees and warden may, if they think it expedient, fur- 
nish to a discharged conidet any sum not exceeding $10, out of the 
annual appropriation made by the state for that purpose.” 

JiAoJf Island. Gen. Laws (1938) ch. 55, sec. 29. “Whenever 
a convkt shall be discharged he shall be decently clothed, and the 
chief of the division may in his dheretion pay to him a sum of money 
not exceeding one-tenth of his actual earnings whfle confined in said 
pr^n: Provided, however, that in case of sickness of any convict 
by which he shall have been incapacitated for labor, he shall, in the 
discretion of said chief, be paid a sum not exceeding one>tenth of the 
average compensation of convict labor in said prison during the 
time of his sickness; provided, moreover, that the said chief may pay 
said amount at any time during the imprisonment of the convicts to 
the families or near relatives of such convicts, who may be in circum- 
stances of indigence or want, instead of paying it to the convicts 
themselves at their discharge; and provided, further, that in no case 
shall the sum paid such convict at his discharge be less than $5.” 

South Carolina, I Code of L.7ws (1942) sec. 1978. Dscharged 
convict furnished with suit of clothes if neccssaiy and transportation 
from penitentiary to his home. 

South Dakou. Code (1939) sec. 13.4726. “Every convict when 
discharged shall be provided with a suitable suit of clothes, a sum of 
money not to exceed $5i and transportation to the place where the 
convict received sentence. He may also be allowed employment in 
the Penitentiary under the rules established for the government of 
convicts, for such period of time and such rate of compensation as the 
Warden shall deem proper and equitable,” 

Tenmttaa. Michie’s Code Ann. (1938) sec. 12145- Each 
convict, if he has none, shall be furnished with decent clothing and a 
maximum of $10 to reach his home. This is done at the discretion of 
the conuniMoner. 
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Sec. 1025. The Tennessee Association for the Relief of Ex-Convicts 
of the state of Tennessee is created. Purposes are to get in touch with 
discharged convicts, “give such encouragement as is possible toward 
helping to secure a proper attitude towards society,” help them get 
employment, give financial aid when necessary, and keep in touch 
with them for at least a year and “exert every effort possible toward 
making them law-abiding citizens.” 

Texas. 17 V'ernon’s Civil Stats. (1925) art. 6l66zi. “When 
a prisoner is entitled to a discharge from prison, he or she shall be fur- 
nished with a written or printed discharge from the manager, with 
the seal affixed, signed by the manager, giving the prisoner’s name, 
date of sentence, from what Count)' sentenced, amount of commuta- 
tion received, if any, the trade he has le.irned, if any, his proficiency 
in the same, and such description as may be practicable. Such dis- 
charged person shall he furnished with .-i decent outfit of citizen’s 
clothing of good quality and fit, and two suits of underwc.-ir ■, and when 
a person and/or convict actually serves over one )ear, he shall receive 
$50 in money' in addition to any munc\ held to hi« or her credit; 
provided that if a person and/or convict din-s not .ictuallv serve one 
year fiat time, he shall not receive $50; but in lieu thereof a person 
serving less than one year actual time shall receive $25 in money in 
addition to any money held to his or her credit .and a decent suit of 
citizen’s clothing and two suits of underwear, provided that if the 
actual time served exceeds ten years, the sum of money shall be $75, 
and if the actual time served exceeds twenty \cars, the sum of money 
shaU be $100. As far as m.ay be practicable the Prison Board ntay 
authorize creation of a Bureau for the purpose of placing discharged 
prisoners in connection with employment, provided such will not be 
an extra expense to the prison sy'Stcm.” 

Utah. 5 Crxle Ann. ( 1943) sec. 85-9-58. “When a convict shall 
be discharged from prison by pardon or otherwise, the w'ardcn shall 
furnish him with clothing, if he is not already provided for, not exceed- 
ing $10 in value, and such sum of money not exceeding $10 as the 
warden may deem necessary and proper, provided the prisoner has 
Jess than.$f9.of his earnings to his credit. The board may in its d»- 
cretion iunndt such convict with a further sum of money, not exceed- 
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ing ^15, whenever in its opinion the necessities of the convict arc 
such as to require the same. Instead of paying to a discharged convict 
the sum of money as above allowed, the warden may in his discretion 
expend the money and allowance, or such portion thereof as may be 
necessary, in paying the fare of the convict to his home or place of 
destination.” 

Vermont. Pub. Laws (1933) sec. 5520. “The warden of the 
state prison and the matron of the women’s reformatory, in their 
discretion, and at the expense of the state, may furnish persons dis- 
charged from their institutions with railroad tickets to their homes. 
Such tickets shall be delivered to the conductor of the train, who, at 
the end of his route, shall deliver the unused portion thereof, if any, 
to the discharged person.” 

Sec. 8816. Each prisoner for good behavior and if “he is poor and 
destitute, shall be entitled to receive one dollar for each such month 
(of g(Mxl behavior) when dnally discharged . . . but such pay- 
ment shall not exceed one hundred dollars.” 

Virgmie. Code Ann. (1942) see. 5021. Prisoners may get $10 
upon discharge, also proper certificates of transportation, and a coarse 
suit of clothes if necessary. 

Wafh'mgton. 10 Remington’s Rev. Stats, .^nn. (1932) sec. 
102 22. Each convict leaving the penitentiary shall be given the money 
he brought with him, any sum earned or presented to him, and in 
case he has insufficient funds he shall be given $5, a suit of clothes 
ci^sting not more than $10.00 and transportation by the cheapest 
route to the place sentenced, such transportation to be void if not 
used in twenty-four hours, and he shall be entitled to immunity from 
having his hair cut or having been shaved for three months prior to 
his release. 

Wisconsin. Stats. (i9+i) sec. 53.15. “Every’ convict, when dis- 
charged, shall be provided with a decent suit of clothes and a sum 
of money, not to exceed $5, in addition to transportation, or the means 
to procure the same, from Waupun to any place within this state, 
which the warden may, at his discretion and as necessity may seem 
to require, furnish; and may also be allowed employment in the 
prison, under the rules established for the government of convicts, 
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for such period of time and at such rate of compensadbn as the warden, 
under the direction of the state board, shall deem proper and equitable.” 

Wfommg. Rev. Sttts. (1931) sec. 108-820. . . sUte 

board of charities and reform shall provide a prisoner upon his or her 
final discharge, as a gratuity, $15 in cash, a railroad ticket to any point 
vrithin a radius of 7 50 miles from the place of his or her confinement, 
either within or without the state, such ticket to be delivered only to 
the conductor of the train upon which the released prisoner is to 
travel, and suitable clothing when necessar)’ ; provided, however, diat 
the total value of gratuities aUowed shall not exceed the sum of $50 
unless by the order of the state board of charities and reform. . . ' 

Feierd. 18 U.S.C..^. secs. 746, 819, 840. Discharged prisoners 
are to be furnished transportation to their place of residence, or [dace 
of conviction, or to some other place within the United Sutes approved 
by the Attorney General, and, if their term of imprisonment has been 
six months or more, they are to be given suitable clothing and not 
more than $20.00 in money. 



Appendix N 


Assistance Actually Rendered 


A’ 


pointed out in Appendices L and M, some of the stat- 
utes specify that “assistance” in leading law-abiding 
lives shall be rendered to paroled and discharged 
convicts, and in others the permission to render active aid is 
implicit. What is definitely absent from the legislation is 
provision of the means for such assistance. In an effort to 
find out how much aid actually is given, specific inquiries 
were addressed to the heads of state parole organizations. 
The replies received indicate clearly that, however well inten- 
tioned those officials may be, the lack of means and facilities is 
such that real aid from state sources, as distinct from private 
organizations, is practically non-existent. 

The inquiries were these: — 

“2. When a prisoner is released at the expiration of his 
sentence, what effort is made by state officials — as distinct from 
private agencies — to get him a job? 

“3. Is anything done, by the state, to provide help in 
finding new jobs, or to provide him with food and shelter 
until he can find self-supporting work? 

“5. Is anything more done for persons who are paroled 
before the expiration of sentence than is done for those who 
are released only because the full term has been served?” 

The replies received were as follows: 


Alabama, 

2 and 3. There is no provision for efforts by state officials to 
secure employment for those prisoners rcle.ised at the completion of 
sentences. There is in existence a combined state and federal project 
known as the State Employment Service wherein all unemployed 
including those released from penal institutions may register and are 
placed in and are called for work by this agency when openings occur. 
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5. More is done for those people paroled before the expiration 
of sentence than e done for those released at the completion of sen* 
tence. AU those released on parole are aided toward securing employ- 
ment, and if they become unemployed while on parole, the parole 
officer is charged with the duty of attempting to locate employment. 
Such parolees are instructed to carry any and all problems to their 
parole officer, and this officer has full instructions to consult with the 
parolee during his supervision rounds on matters which might con- 
tribute to a rehabilitation of the subject. 

Arizona. 

2. None. 

3. Nothing. 

5. Generally prospective parolees are given positions of trust for a 
period prior to release. 

California. 

2. Before being released on parole a prisoner must have employ- 
ment which meets with the approval of the state parole officer. Jobs 
arc not secured by state officials. Discharged men do not require jobs. 

3. The state does not provide help in finding new jobs. There is 
a fund fur the aid of disch.irged and for old men, providing they have 
no other means of support. 

5. No. No distinction is made between paroled and discharged 
men. 

Delaware. 

2. None by sute officers. 

3. Nothing except through the medium of the state parole board. 

5. The paroled prisoner is assisted in securing employment and 

a home. 

Florida. 

2. Only occasionally. 

3. No. 

5. No. 

Idaho. 

2. Very little. The state parde officer (there will be two after 
May 8) sometimes is able to secure emfdoyment for a man. Neither 
is there any recognized private agency carry’ing on such work. 
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3. Nothing more than number one above. (1, An outgoing 
prisoner receives $15 in cash and the warden spends not to e vcffd 
$15 in seeing that he b clothed.) 

5. There is no particular distinction in furnishing assistance as 
between parolees and those who complete their terms. 

lUmois, 

2. Usually no effort. 

3. There is nothing done. 

5. Yes, in a great majority of cases in Illinois. (The gist of the 
reply is th-at since the statute requires that before release they must 
have a home, sponsor, and employment free from criminal influence, 
the board assists them in finding such a set-up.) 

Indiana. 

2. \Vhfn a prisoner is released at the end of his sentence no effort 
is made bv state officials to get him a job unless he asks for such as- 
sistance. This happens infrequently. In some cases, however, both 
the institution officials and this department do assist in finding em- 
ployment f<»r discharged men. 

3. Nothing is done by the state to provide help in finding new 
jobs or to provide him with food and shelter until he can find self- 
supporting work other than has been described above. Naturally he 
has access to the state employment service. I feel sure that any one 
in our organization would assist such a m.tn if he asked for assistance, 
but certainly no effort is made to get him to ask for it. 

5. If the prisoner cannot propose a satisfactory home, sponsor and 
employment, then this department undertakes to secure these for him 
and he is not released until they arc secured. 

Kantai. 

3. Persons released on parole must have employment or support. 
If the parolee or his relatives or friends have been unable to secure 
such employment he is held until such time as the parole officer is 
able to properly place him. TJie parole olficer personally checks or 
receives regular rcfxirts from parolees under liis supervision. In case 
any one of his parolees is having difficulty with his job or loses it, the 
parole officer docs all in his power to secure reemployment for him. 
(Though the reply docs not specifically so state, apparently nothing 
is done for the person released because of expiration of sentence.) 
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t 

Ktntucif. 

2. Upon release at the end of the sentence, the state does nodiing 
^ se^ but the wai^den or some of the employees may and frequendy 
do render personal help in getting the person released a job. 

3. To proTide help in finding new jobs, or to provide the released 
person with food and shelter until he can find self-supporting work, 
the state makes no provision. 

5. (The gist of this reply is that the state requires a person to have 
a job before release on parole and that officials help him to find it.) 

ILotmtatut. 

(The gist of the reply is th.it the Department of Public Welfare 
has been substituted for the Board of Parole. The Department is 
not responsible for prisoners who have been released from the peni- 
tentiary at the expiration of their full term. When a prisoner makes 
^qiplication for parole “he frequently has a definite plan at the time he 
makes his application and in almost ever}* case he has a promise of em- 
ployment. This emfdoymcnt is usually secured for him by his ^nsor 
or first friend. The investigation of the parole is made by employees of 
this department who contact the persons who know the applicant for 
parole. In this work, plans for the employment for the parolee are 
determined. If the parolee is eligible for public assistance, this may be 
provided by the 'Department of Public Welfare.” “Employment is a 
prerequisite of parole, but there is no organized or routine help avail- 
able to the prisoner who has served his sentence and is receiving his 
full discharge. In a few instances prison officials are able to assist the 
man who is being discharged, or put in his way <^>portunitie$ for em- 
ployment, but only in a few.") 

Mmtte. 

2. If paroled, every possible effort is made to procure employ- 
ment for him, but this is not so if he is discharged. 

3. If paroled, he is assisted in finding employment before parole 
and at any time during his parole period, but no provision is nude for 
providing food and dielter. 

ittr/Umi. 

3 . The state parole department has no emptoyment service but, 
in case of priKmers approved for parole, assisti in the obtaining of 
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satbfactoiy jobs through the state employment service, fntnnmntty 
jdacement bureaus, and a limited amount of emplo)rment c on tacts 
made by parole officers. 

3. In case of prisoners approved for parole, the parole depart- 
ment, in addition to assisting in an arrangement for jobs as set forth 
above, refers worthy cases to the Preoners Aid Association of Mary- 
■.land for maintenance until satisfactory employment is arranged. 

5. The division of parole does no work for prisoners who are re- 
leased by expiration of sentence. The Prisoners Aid Association of 
Maryland, a private agency, does considerable work with such re- 
leased prnoners. 

Massachusetts. 

2. When a man is released, having served his maximum dme, 
there is not very much done for him in the way of assistance. In bet, 
we have found that a man who has served his full time shows very 
little initiative or interest in allowing us to be of any help to him, so I 
would say the assistance given to such men is very little. 

3. When a man is released on prole in this state he comes out on 
an approved home and job. The jobs are procured through the ef- 
forts of the prole officen in the respetive district in which the man 
is going to live. 

5. There is decidedly more assistance given to men on parole than 
to those who have served their full time and leave the institution 
without prole suprvision. . . . Besides the various relief agen- 

cies, a great deal is done through our employment program which has 
been set up, wherein the prole officers devote one-half day each month 
in contacting the various employers of help in districts assigned to 
them, and in this way acquaint the employers with the capbilities of 
some of their men. 

MicHgan. 

2. The prison officials and the prole and probation officials do 
everything possible to find employment for former inmates. How- 
ever, there are no funds available with which to provide former in- 
mates with food and shelter until they can find self-supprting work. 

3. Each inpna^ IS required to have an approved work and home 
contact prior to his release from the institution on prole. The in- 
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mates have to do most of the work in finding the jobs, but our parole 
officers are doing very fine work in placing these men in private in- 
dustry and on farms. The parole office has a small fund from which 
money is loaned to parolees to tide them over the rough spots, but 
this fund is very' small and not nearly enough to be of much help. 

5. Should a person serve his ma-vimum sentence and leave the 
prison on a discharge, we have lost all jurisdiction over him, and con- 
sequently have no further contact with him. Prisoners who have been 
discharged from prison are given every assistance by parole and prison 
officials if and w’hen needed. 

Minnesota. 

2. AVhen a prisoner is released by expiration of sentence usually 
no effort is made by state officials to secure employment for them. 
There may be exceptions to this statement, hut whatever acdon is 
taken is purely voluntary on the part of the person who helps the 
prisoner. 

3. Nothing whatsoever is done by the state. The $25 plus any 
savings that the prisoner may have made from his c.irnings at the 
institution is what he must rely upon untQ he can find self-supporting 
work. 

5. When released on parole, persons are not [Hrmitted to leave 
the institution until a bona fide job has been located. 

Mississippi, 

2. No effort is made to secure work for him. 

3. Nothing. 

5. The Governor in granting suspensions or paroles usually re- 
quests those securing su^nsions for a prisoner to guarantee employ- 
ment. 

Missouri. 

2. (Nothing is done for the few who arc kept in confinement 
until the end of the term.) 

5. If the subject is released on parole he must have employment 
before he is released, or at least he assured of maintenance in a home. 
. . . Every effort is made to see that their employment situa- 
tion is satisfaaorfly taken care of. . . . Should one be released 

with no additional funds and no job we have an agency in St. Louis 
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and one in Kansas City which will give temporary assistance to such 
people. Our probation and parole officers exen every effort to properly 
place the fellow in a job. 

Mmtma. 

a. No attempt is made to secure work for a released prisoner. 

3. No. 

5. No. 

tiew HamfsUre. 

a. Sute parole officer assists in finding a job. 

3. A small fund is provided by the state for this purpose. 

5. Yes. (The answer does not say in what respect.) 

New York. 

a. Every indeterminate-sentence inmate released in this state 
must have a job prior to such release. If he loses this after he be- 
comes a parolee, we have an employment bureau which attempts to 
place these men. In addition, we have just secured the services of 
an additional employment man to attempt to make inmate placements 
for those men who have exhausted their own resources and who 
would be released except that they have been unable to get work. 
. . . So far as I know the Department of Correction does not 

take responsibility for after-care of men who have served their maxi- 
mum. But should some of them voluntarfly come to us we would of 
course give them what service is possible. At least we could refer 
them to agencies equipped to deal with the particular problems pre- 
sented. 

Ohm, 

2. Apparently nothing is done for persons automatically released 
at expiration of the sentence in the way of finding a job. Generally 
before he is released on parole we try to have definite emplo)rment 
or work already lined up for him. However, if he does not already have 
a definite job, our parole ofliicers aid and assist him in securing work 
as soon as possible. 

3. Those who are parded from our institutions are not permitted 
to leave the institution until they do find a sponsor or some one who a 
willing to provide food and shelter until he can find self-supportmg 
work. 
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5. Bod) groupa are treated practically the lame. 

OUahom*. 

2. When he a so released, nodiing is done fay die state to aid him 
in finding employment. 

3. No provision is made fay diii state to aid a released prisoner in 
finding a new job^ or to provide him with food and shelter until he 
can find self-supporting work, except the usual relief agencies. 

5. Nothing more is done for persons who are paroled before the 
expiration of sentence than is done for those who are released only 
because the full term has been served, except that by the conditions 
of dieir parole they are required to report in writing to this office once 
each mond). 

OrtgoH. 

2. The State Board of Parole and Probation endeavors to secure 
empleyment for those men who have been ordered paroled and have 
not been successful in obtaining employment themselves or through 
dieir rdathres and friends. In dm connection the State Parole De- 
partment has working agreements with the Federal and State Em- 
ployment Ofikes, the Sate Welfare Commision, and the Works 
Progress Administration for the securing of employment. 

3. The State Board of Parole and Probation lends hs effortt 
toward the finding of employment for either a discharged prisoner 
or one who has previously been released on parole who has lost his 
job. Our efforts however are limited solely to service and we have 
no capital expenditure provided to provide temporary relief. How- 
ever, our eiqperienoe has been that the welfore office and the Red Cross 
and the Salvation Army have adequately met all emergency demands. 

5. While the State Parole and Probation Department is wiling 
to help prmmers who have completed their maximum sentences, the 
call upon us in this connection has been very small. Our efforts to 
secure enqioymeiit is mainly for those men who have been ordered 
paroled or are on parole. There is no rule, regulation, or law to this 
effect^ but this seems to be the vncf it works out from a practical stand- 
point. The man who is dadtarged does not make bit wants or needs 
known to Stale ofikidi^ and we know not whence he goes after he 
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Ptmityhanuh 

2. Before a releaie on parde is effected, it is necessary that the 
prisoner have a suitable eoifdoyment plan. In the event he is itna1il > 
to procure empl<^ent through the efforts of relatives or friends, 
agents of the Department of Justice make suitable contact and do in a 
great number of cases obtain emplt^ment. 

3. If a discharged prisoner is unable to adequately take care of 
himself between jobs or in finding a new job, our agents assist. If be 
is without funds, money is advanced to him and shelter provided for. 

5. Wholly discharged prisoners and paroled prisoners are accorded 
equal treatment. 

' Rhode Itlend. 

2. An inmate serving full time is a free lance on discharge and no 
effort is made at present to secure employment for him. However, 
an inmate seeking parole must have legitimate employment to go to 
when paroled. In some cases the Divisbn of Probation and Parole 
aids him in this re^ct. 

3. No effort is made to provide employment, food or shelter for 
indigent ex-inmates. However, there are two bills pending in our 
State Legislature to provide for proper care and supervision of this 
type of inmate on discharge. 

5. Much is done for parolees during their period of supervision, 
such as — aiding them in making proper social adjustment, retaining 
employment, etc. Inmates discharged at expiration receive no super- 
visbn of any kind. 

South CenXme. 

2. No Provisbns for Employment Service. 

3. Not Directly by State. 

5. No. 

South Dskote. 

You will be interested to know that a group of inmates of the state 
penitentiary has recently formed an “Employment Advisory Council.” 
The purpose of the Council is to secure the cocqieration and support 
of state officisJa, judges, dvic, social, fraternal and religious organiza- 
tions in an effort to aid the released prisoners in rehabilitating them- 
sdves. The Council suggests that each organization m^ht act as a 



214 THE PREVENTION OF REPEATED CRIME 

spoiuor for one man who will be released, obtain a job for him in 
his line of work and appoint one member of their organization to act 
in an advisory capacity to whom the man could turn for advice should 
problems arise. 

2. Nothing. 

3* No. 

5. Yes, it is necessary for an inmate to have a job before being 
released on parole. 

Texas. 

2. When he is so released no effort is made by state officials to 
get him a job. 

3. Nothing is done by the state to provide help in finding jobs, 
or to provide him with food and shelter. 

5. Persons who are paroled before the expiration of sentence are 
furnished an outfit of clothes, a ticket to the place of conviction and 
five dollars in money. Such persons arc required to report to the Volun- 
tary County Parole Board of the County where he will reside. Pris- 
oners are generally required to have a promise of employment before 
being recommended for parole. Persons who because of lack of out- 
side contact are unable to secure employment before release are as- 
sisted in that matter by the County Parole Boards. 

W as}mgton. 

2. The State, through the supervisors of this Department, makes 
every effort to secure employment for parolees. They contact in- 
dustries, farmers and employees generally and certain church workers 
alto render valuable assistance. 

3. The State makes no provision to provide help except by the 
hdp of our parole supervimrs who attempt to find suitable employ- 
ment for them. 

5. Our efforts toward help in the way of securing jobs is directed 
in behalf of parolees only, for we find persons who have served their 
maximom, seldom, if ever, request or expect any help from the State or 
our Department. 

West Vsrgima. 

2 and 3. Wot Virginia has no means whereby prisoners being 
rdeased at ikt'inpiration of their Kntences may have jobs awaiting 
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them. Our Probation and Parole Officers, of which there are now 
eight, do endeavor to find employment for those under their supervi- 
sion. In the event the officers can aid those released, they do so, but 
not many call upon them for their services. 

5. As promptly as possible the Probation and Parole Officer in- 
vestigates cases assigned to him and sends in his report to the Director 
of Probation and Parole. In these reports are given the prisoner’s 
background, future outlook, home, employment, etc. If, in the Di- 
rector’s opinion, the case presents a proper outlook for parole, the 
Director then passes the case, with his recommendation, to the Gov- 
ernor for his signature. If the Governor signs the release order, it is 
then forwarded to the Parole and Record Clerk at the institution at 
Moundsville. There the prisoner is given supervision report forms 
for his use during the parole period. The Probation and Parole Law 
provides that the parolee shall be on parole for his maximum sentence. 
He is under supervision of one of the Probation and Parole Officers 
during that time and reports to him at regular intervals. 

In most instances, our parolees have employment before they are 
released. This is the work of the Probation and Parole Officers. In 
the event a prisoner is released without a job, then his supervising of- 
ficer contacts him and discusses with him the t}'pc of work for which he 
is best qualified. Ever)' effort is made to find such work. The parolee 
is advised prior to his release that his supervising officer will aid him 
in any possible manner. He is to contact him immediately in the event 
situations arise which trouble him and which in some way may be the 
cause of his violating the conditions of his release. 

Wiscomm. 

2 and 3. If a man is released i^' parole, of course, he would have 
to have a job before he can go out. He is encouraged to make every 
effort through friends and relatives and others to find a job, but in 
addition to that, the officers of the parole department do everything 
poMible to secure a job for him. They have had considerable success 
along that line I must say. If a man goes out by way of discharge 
without parole, some effort is made on some occasions by the members 
of the probation and parole department of the state to also secure a 
job for the man. Their first effort is to find jobs for tltose that go out 
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hf way of panie however, but ui ipecial cases dicy also are of hdp to 
men who go out by way of discharge. In fact, when a man inquires 
about i^ it is always suggested that he go to the parole officer in hit 
district and ask for suggestions and help even though he has been 
finally dimharged. 

5 . A great deal more is done for persons who are paroled dian 
for those who stay here until the end of their sentence. After a man 
goes out cm discharge, we have no hold over him and can only give 
him a litde extra service when he qiecifically requests it. For those that 
go out on parole, however, diere is the guidance and the backing and 
die help of a parole officer during the entire remaining part of their 
sentence. 

fTyoMiM/. 

a. No particular effort. 

3 . If necessary, is cared for through County Departments of Pub* 
lie Wel&re. 

5 . No. 
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Prison and Relief Associations in 
the United States and Canada 

T hese arganizatioiis and thdr addresses are listed, 
partly to indicate the number of private agencies, 
which is some measure of the importance of the work 
in crime prevention, and particularly because readers may 
think it desirable to seek further information from them. 

Prinn Awodation of Califomta 

Ferry Bulding 

San Francisco, California 

George P. Sanborn, Executive Secretary 

Colorado Prison Association 
431-433 Cooper Budding 
Denver, Colorado 

RoUie W. Bradford, President 

Connecticut Prison Association 
Sute Capitol 
165 Cqntol Avenue 
Hartford, Connecticut 

W. C. Barnes, Executive Secretary 

Prisoners’ Aid Society of Delaware 
317 North Adanu Street 
Wilniington, Delaware 

Rev. W. A. Vroonaan, Secretary 

Bureau of RehabSitation 
424 5th Street, N. W. 

Washington, D. C. 

Joseph £. Di^ton, Director 

Society for the Frkndkas 
Nan|)a,Uaho 

Rev. Earl C. Pounds 
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Central Howard Association 
608 S. Dearborn Street 
Chicago, Illinois 

Dr. F. Emory Lyon, Superintendent 

Society for the Friendless 
4.12 Youngerman Building 
Des Moines, Iowa 

Rev. Charles Parsons, Superintendent 

Society for the Friendless 
Frankfort, Kentucky 

Rev. T. F. Taliaferro 

Mabe Prison Association 
PcMTtland, Maine 

George E. Togg 

Prisoners’ Aid Association 
3 Court House 
Baltimore, Maryland 

Howard C. Hill, General Secreury 

United Prison Association of Massachusetts 
51 CornhSl 
Boston, Massachusetts 

Henry J. Mascarello, Executive Secreury 

Massachusetts Society for Aiding Dnchargcd Prisoners 
40 Pemberton Square 
Boston, Massachusetts 

George £. Cornwall, General Agent 

Society for the Friendless 
12 North Second Street 
Minneapdis, Minnesota 
Rev. W. £. Paul 

Society for the Friendleai 
518 Ridge Buflding 
Kansas Ci^, Miuouri 

Rev. James Parsons, Naiioaal Superintendent 
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PRISON AND RELIEF ASSOCIATIONS 

The Missouri Welfare League 
1574 Arcade Building 
St. Louis, Missouri 

Miss Carol Bates, Executive Secretary 

Nebraska Councfl for Crime Prevention and Rehabilitation of Of- 
fenders 

228 South loth Street 
Lincoln, Nebraska 

C. Philip Ross, Executive Secretary 

Society for the Friendless 
1824 Garfield 
Lincoln, Nebraska 

Rev. Donald M. McIntosh 

Society for the Friendless 
Carson City, Nevada 

Rev. J. C. Collins 

Prisoners’ Aid Society 
Concord, New Hampshire 
Edwin L. Page 

Prisoners’ Aid Society 
Caldwell, New Jersey 

Thomas W. Dennbon, President 

Society for the Friendless 
Santa Fe, New Mexico 

Rev. David Reiter 

The Osborne Associa^n 
114 East 30th Street 
New York City 

Austin H. MacCormkk, Executive Director 

The Prison Association of New York 
135 East isth Street 
New York City 

£. R. Cass, General Secretary 
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The SalvMKM Armf 
jao West 14th Stmt 
New York City 

Col. Willisin F. Pidmer, Prison Secretary 
Envoy J. Stanley Sheppard, Assistant Secretary 
Volunteen of America 
34 West aSth Street 
New York Cigr 

Mrs. Maud Balltngton Booth 
Women’s Primn Association 
110 Second Avenue 
New York City 

Miss £. Mebane Hunt; Executive Secretary 
The Carolina Prison Association 
Winston Salem, North Carolina 

Rev. F. C. Mitchell, Superintendent 
Sodeqr for die Friendleas 
Room 6, Stone Building 
613 First Avenue 
North Fargo, North Dakote 

Rev. L. W. Bartfaobw, Superintendent 
Oklahoma Lykthouse League 
X1634 South Independence Ave. 

{^dahoma 

Socie^ for the Friendleas 
61 1 03 Exchange Biulding 
OHahosna Cigr, Oklahoma 
Rev.W.C.W]ieclcr 

^ A « 

wTCpiD I IMl AMOanKHI 

ti5 Dchiim BuSdiog 
Pordaad, Oregon 

W. G. MadLcren, Stfcrintendeat 

Fenaqdvania Prison Sockqr 
3x1 & Jtml^ Strsot 
Phladal^Ptei^rhiaii 

Albm G. FiMSTt Encuthrt Bicretny. 
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TexM Primi hmataion 
Capitol Stttion 
Auadn, Texas 

The Texas Howard Associa t ion - 
Allen Buflding 
'Dallas, Texas 

George W. Achilles, Supointendent 
Sodetjr for the Friendless 
38 J Street 
Salt Lake City, Utah 

Rev. John Pearson 
Washington Howard Assodatian 
513 Thompson Building 
Seatde, Washington 

G. S. Cole, Executive Secretary 

Washington Primn Association 
1038 Exchange Building 
Seatde, Washington 

Nelson Durham, Secretary 

Waconsin Sode^ for the Friutdless 
135 E. Wells Street 
MHwaukee, Waconsin 

Mrs. Ruth Baker, Superintendent 

Canadian Priwners’ Welfare Association 
1502 St. Catherine Street, W. 

Montreal, Quebec, Canada 

John Kidman, Executive Secretary 

The John Howard Sode^ of British Columbia 
1006 Dominion Building 
Hastings Street 

West Vancouver, B. C., Canada 

J. Dinnage Hobden, Executive Secretary 

The Prisoners’ Welfare Amodation 

5 Chestnut Street 

HalifiK, Nota Scoda, Canada 

Prof. C. H. Mercer, President 



